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ON FALSE PRETENCES. 


From the frequency with which criminal 
prosecutions are instituted in the courts 
of this State, by merchants who have 
been defrauded of property, in business 
transactions, by means of false represen- 
tations made by purchasers, a know- 
ledge of the present condition of the law 
in reference to the subject of this article 
has become essential to the commercial 
lawyer. The lenity of our laws toward 
the debtor, a lenity which enables him to 
treat his creditor with that cool indiffer- 
ence, which as Juvenal remarks,* the 
penniless traveller may display in the 
presence of a highwayman, frequently 
induces some desperate victim of mis- 
placed confidence, instead of endeavoring 
to obtain redress by an application to the 
civiltribunals, to resortto the terrors of a 
criminal] process, and thus extort from the 
fears of the defendant those concessions 
which it was folly to expect from the 
commencement of a suit in trover or an 
action in the case. This, it is true, is a 
perversion of the course of public justice, 
which courts can never sanction; and 
yet probably not a week ever passes, in 
which, in the city of New-York, the ma- 
chinery of the criminal law is not put in 
operation for the purpose of enabling the 
prosecutor to drive the defendant to a set- 
tlement of some civil litigation ; and this 
object once effected, it is suddenly dis- 
covered, if the proceedings are before a 
“egpr magistrate, that no testimony can 

e adduced to support the charge, or if 





* Vacuus cantat coram latrone viator. 
VOL. Y. 


an indictment has been found, it appears 
that the witnesses when “ called,” pay 
as little attention to the summons, as 
did Hotspur’s ‘‘spirits of the vasty deep” 
to the mandate of their would-be exor- 
cist. No blame can attach either to the 
court or the public prosecutor for per- 
mitting such a state of things, for neither 
the judges nor the district attorney can 
prevent it. Without the necessary evi- 
dence, no accusation can be sustained ; 
and how is this evidence to be insured, 
when any witness who chooses to violate 
the condition of his recognizance can do 
so at the risk of being sued thereon? a 
risk which most witnesses are willing to 
assume, for a sufficient consideration. 
The evil lies in the inadequate remedy 
afforded by our laws, for the enforcement 
and protection of civil rights; and until 
some more stringent provisions are en- 
acted to supply this defect, the same 
abuses will continue to exist. 

At common law no mere fraud, how- 
ever gross, not amounting to felony, was 
indictable, unless it affected the public ; 
and although in some of the earlier cases, 
this condition appears to have been very 
liberally construed, more recent decisions 
have restricted it within narrower limits. 
Thus in a case reported in 6 Mod. 42, 
(a book, indeed, of no great authority,*) 
the indictment charged that the defend- 
ant fraudulently and per conspiratunem 
induced J.S. to lay a certain sum of 
money on a foot race, and then prevailed 





* « These scrambling reports, they will make us 
appear to posterity like a parcel of blockheads.” 
Powell, J., in 2d Ld. Raymond, 1072. 

“Not of the greatest authority or correctness.’ 





Ld. Hardwicke, 1 Ves. 126, 
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on the party to run booty. The Court 
refused to quash this indictment on mo- 


tion, for they said, that being a cheat, | 


though it was private in the particular, 
yet it was public in its consequences. 
The accusation in this case, it is true, con- 
tained an allegation of conspiracy, and it 
is a well settled principle of criminal juris- 
prudence, that a corrupt combination to 
doan illegal act may constitute an indicta- 
ble offence, though the act itself may not 
be a crime, when perpetrated by a single 
individual. This consideration however, 
can hardly be supposed to have influ- 
enced the court in pronouncing their de- 
cision, asthe indictment seems to have pro- 
ceeded against one person only,and eould 
not therefore have included any acts of 
conspiracy. So acase is referred to, in 
Hawkins’ P. C., 344, in which it was held 
that changing corn bya miller, and substi- 
tuting bad corn in its place, was an indicta- 
ble offence, because being in the way of 
trade, it affected the public. But in the 
case of Rex v. Wheatley, (2 Burr. 1125,) 
where a brewer was indicted for defraud- 
ing a customer by knowingly selling 16 
gallons of beer instead of 18, Lord 
Mansfield, notwithstanding the argument 
of the prosecuting attorney, that the 
fraud was of a public nature, directed an 
arrest of judgment, on the ground that 
the charge contained in the indictment 
amounted only to a private imposition. 
Had the defendant been convicted of 
using a false eighteen gallon measure, 
there can be no doubt that the indictment 
would have been sustained, because the 
use of such a measure evinces a design 
to cheat, not a particular individual, but 
all with whom the defendant might deal, 
and the generality of the intent gives the 
offence a public character. 

Under these decisions, it is obvious 
that many gross frauds might pass un- 
punished ; and the conviction of this fact 
seems to have suggested the necessity 
of providing some statutory remedy to 
supply the deficiencies of the common 
law. Inthe 33d Henry VIII., we find an 
act passed, which, after reciting the great 
and growing evils that prevailed, pre- 
scribed a remedy for them by jomiding 
that any person who should by means 
of any false privy token or counterfeit 
letter, made in any other man’s name, 





obtain any goods, chattels, jewels or 
other things, of any other person, he 
should, on conviction, suffer such correc- 
tion and punishment, short of the pen- 
alty of death, as the person before whom 
he should be convicted, should decree. 

The effect of this statute was to extend 
the jurisdiction of the criminal law to 
acts of private fraud, when perpetated by 
means of a false token; a term, which, 
as expounded by subsequent decisions, 
signifies something more than a bare 
promise or affirmation—some real and 
visible evidence of the pretence which 
it is used to support, as a ring, a key, or 
a written instrument in another’s name. 

The jurisdiction of the criminal courts 
over the subject of frauds was still 
farther enlarged, by the passage of 
the 30 Geo. II. which punished all 
persons who knowingly and designedly, 
by means of any false pretence or pre- 
tences, obtained from any person or per- 
sons, any money, goods, wares, or mer- 
chandise, with intent to cheat or defrand; 
thus dispensing with the necessity of the 
use of any false token as a pre-requisite 
toconviction. 3 Term R. 104. 

The term “false pretence” as used 
in this act, has received a construction 
almost co-extensive with its ordinary ac- 
ceptation ; thus, it has been held to ex- 
tend to cases where a check had been 
given by a party, which he knew at the 
time would be dishonored—where the 
defendant falsely represented himself as 
the servant of another and thereby ob- 
tained an advance of funds—where a 
counterfeit note was knowingly passed on 
another, and property procured thereby 
—and a variety of other cases involving 
similar principles. . 

The provisions of this statute were 
subsequently extended by 52 Geo. III. 
to choses in action, which were not con- 
sidered as included in the terms “ money, 
goods, and chattels,”” used in the prece- 
ding act. 

By the 7 and 8 Geo. IV. all the 
prior statutes to which reference has 
been made, were repealed, and their pro- 
visions embodied in the following enact- 
ment: “ If any person shall by any false 
pretence, obtain from any other person, 
any chattels, money, or valuable security, 
with intent to cheat or defraud any per- 
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son of the same, such person shall be 
guilty of misdemeanor, and punished as 
therein required.” 

This language is almost identical with 
that used in the Revised Statutes to de. 
scribe the same offence, and it is there- 
fore proper that our courts, in the con- 
struction of our own law on this subject, 
should avail themselves of the recent de- 
cisions of the English Bench, which, 
though not conclusive as authorities, are 
entitled, from the character of the judges 
who pronounced them, to high respect 
and consideration. Laws expressed in 
synonymous terms should receive a uni- 
form interpretation, for they cannot cor- 
rectly admit of any other. Especially 
should this rule be observed where they 
are directed to precisely the same end— 
designed as a rule of action for commu- 
nities occupying the same relative social 
position, equally advanced in the arts of 
civilization, and possessing that similarity 
of character and feeling, which springs 
from a kindred origin. No reason can be 
assigned why the exposition which a 
statute receives in Westminster Hall 
should be disregarded by our courts in 
expounding a similar statute in part ma- 
teria, except where the form of our gov- 
ernment, or the spirit of our institutions, 
would render such an exposition inad- 
missible. Wherever circumstances per- 
mit, harmony should prevail in judicial 
decisions. ‘‘ Non alia lex Rome—alia 
Athenis.” 

An examination of the more recent 
volumes of the English reports will sat- 
isfy the reader, that the statute of 
George IV., above cited, has received a 
very large and liberal construction, which 
the very latest decisions evince a dispo- 
sition to extend rather than restrict. If 
the wrong which the law was designed 
to remedy, be so extensive in Great Bri- 
tain, as to require or justify such a mode 
of judicial interpretation, there can be no 
doubt that the magnitude of the evil here, 
demands some equally efficient means 
for its suppression. 

In the case of Regina v. Ball, (1 Car. 
& M. 249,) the defendant went into a 
pawnbroker’s shop in the middle of the 
day, and laid down eleven thimbles on 
the counter, saying, “ I want five shil- 
lings on them ;” the pawnbroker’s assis- 





tant asked the man if they were silver; 
he said they were. The assistant then 
tested them, and finding that they were 
not silver, gave the defendant into custo- 
dy. It washeld by Mr. Justice Mire- 
house, after consulting some of the jud- 
ges, that the defendant was guilty of an 
attempt to obtain money by false pre- 
tences, and that the offence would have 
been complete had the money been ob- 
tained. 

In Rex v. Barnard, (7 Car. & P.,) it 
was held, that if a person at Oxford, go 
to a shop for the purpose of fraud, wear- 
ing a commoner’s cap and gown, and 
obtain goods, this appearing in a cap 
and gown is a sufficient false pretence to 
satisfy the statute, although nothing pas- 
sed in words. 

In Reg. v. Bloomfield, (1 Car. & M. 
537,) the defendant was convicted of ob- 
taining money by false pretences under 
the following circumstances. He called 
on the prosecutor, and represented him- 
self to be a Mr. H. who had cured Mrs. 
C. at the Oxford Infirmary, and by 
means of this allegation, induced the 
prosecutor to purchase of him a bottle of 
eye-water, which he said would cure the 
eye of the prosecutor’s child. The pro- 
secutor gave him a sovereign and re- 
ceived 15s. in change. It was proved 
that the defendant was not Mr. H. 

In Reg. v. Copeland the defendant had 
paid his addresses to the prosecutrix, 
who agreed to marry him, but afterwards 
refused to do so, he threatened her with 
an action, and thus obtained money from 
her. It was proved that during the 
whole of the transactions he was a mar- 
ried man. The pretences laid, were, 
first, that he was unmarried; secondly, 
that he was entitled to bring an action 
for breach of promise. The defendant 
was convicted, and the indictment sus- 
tained. 

Regina v. Kendrick, (1 Davis & Men- 
vale, 208,) was a case in which the defen- 
dants were indicted for a conspiracy to 
cheat, and also for obtaining goods by 
false pretences. The evidence was, that 
the prosecutor was told by the defen- 
dants, that certain horses had been the 
property of a lady deceased, and were 
then the property of her sister, and had 
never been the property of a horse- 
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dealer, all these statements being false, | unpunished, to be most productive of 


and the defendant knowing that the be- 
lief of them was the only motive that 
would induce the prosecutor to pur- 
chase. It was held that this evidence 
was sufficient to support the fourth and 
fifth counts of the indictment, which | 
charged the offence of obtaining money | 
by false pretences. 

In the case of Regina v. Hamilton, the 
defendant was indicted for obtaining 
500/. by falsely representing that he was 
a@ captain in her majesty’s dragoon 
guards. After conviction, he brought a 
writ of error, assigning as one of the er- 
rors, that the pretences set forth in the 
indictment were insufficient to constitute 
the offence. On full argument, the judg- 
ment was affirmed. 

The most usual cases of indictment in 
our criminal courts, under the statute 
against false pretences, are those in 
which the defendant has obtained pro- 
perty by assuming a fictitious character, 
by personating ‘another, or by misrepre- 
senting his pecuniary ability. One or 
more convictions have, however, recently 
taken place in the court of sessions, 
where the offence consisted in false rep- 
resentations made by the vendor to the 
vendee, atthe time of sale, in reference 
to the nature and quality of the article 
sold, an amount exceeding the value of 
the article having been obtained thereby. 
These convictions are in strict accor- 
dance with the law as asserted in the 
English cases above alluded to; and it 
is difficult to perceive what objection 
can be made to so reasonable a doctrine 
as that which declares that false allega- 
gations of the value of property, when 
used as a means of fraud, are equally 
punishable under our statute, with false 
representations of the possession of 
wealth or social position. Penal laws 
are designed not only to inflict punish. 
ment on offenders, as a means of retri- 
butive justice, but also to protect the, 
interests of society by means of the salu- | 
tary terror which such punishment ial 
calculated to excite. Hence, where the 
moral criminality of a number of probi- 
bited acts of the same class or species 
is about equal, sound policy demands 
that the heaviest punishment should be 


| 





visited on that, which threatens, if left 


evil consequences to the community at 
large. Those false pretences which are 
most calculated to inspire confidence, to 
allay suspicion, and prevent inquiry, are 
more dangerous than those which afford 
a wide scope four the exercise of caution 
and vigilance. All false representa- 
tions are punishable because they create 
a presumption, not justified by the fact, 
of some benefit to accrue to the party 
who confides in them ; and the stronger 
the inference authorized by the repre- 
sentation, the more nearly that inference 
approaches to an apparent certainty, the 
stronger the reason for punishing the 
fraud that has created it. 

In the case of Rex v. Barnard, referred 
to above, the prosecutor parted with his 
property because he supposed from the 
defendant’s garb, that he was an inmate 
of the university, and as he inferred 
from this circumstance, a person of suffi- 
cient means to pay for the article pur- 
chased. So, in Regina v. Hamilton, 
where the defendant obtained 500/. by 
pretending that he was a captain of 
dragoons, it is obvious that credit was 
not given to the false representation in 
the abstract, but to the inference which 
it authorized, or at least which the pro- 
secutor drew from it, that from the po- 
sition which the defendant represented 
himself to occupy, he possessed the 
means of refunding the sum borrowed 
from the prosecutor. Yet in both these 
cases, had the representations been true, 
they would have afforded the party who 
confided in them no certain security of 
ultimate payment, for the collegian 
might have been as poor as Diogenes, and 
the officer destitute of every thing but his 
uniform. On the other hand, in-Regina 
v. Ball, which is the representative of 
that class of cases in which money is ob- 
tained by means of false and fraudulent 
representations of the nature of the pro- 
perty sold, no loss could have accrued 
to the prosecutor, had the assertion been 
true which was made when the property 
was offered for sale. The only question 
which it concerned him to ask, was, 
whether the thimbles were really silver; 
if so, no future event, connected with 
the solvency of the vendor, could have 
affected him. Having in his own hands 
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an equivalent for the money with which 
he had parted, no further inquiry became 
necessary. He was secure in any con- 
tingency. 

It would seem, therefore, that if there 
be any false pretences which should be 
brought within the purview of the crimi- 
nal law, they are those in which money 
or some other valuable thing is obtained 
by means of false and exaggerated rep- 
resentations of the nature or value of the 
article sold—these being the representa- 
tions which are most calculated to im- 

ose on the unwary. No class of cases 
is more directly within the words of the 
statute, for the false pretence is here the 
only means by which the money or pro- 
perty is obtained, while in the other class, 
as has been observed above, credit is 
frequently given, not to the false repre- 
sentation itself, but to something for 
which that representation stands—to 
some inference or deduction, more or 
less reasonable, according to circumstan- 
ces, which the vendor or lender draws 
from the statements of the purchaser or 
borrower. Thusin Regina v. Hamilton, 
cited above, Lord Denman observed on 
the argument, “ we do not perhaps see 
how such a statement—(that the defen- 
dant was a captain of dragovuns) could 
directly be the means of procuring from 
the prosecutor an order for 500/.—but 
we can conceive that it might do so, 
and the fact is established by the ver- 
dict.” * 

The doctrine has sometimes been ad- 
vanced, and was, it is believed, (we speak 
from newspaper report,) asserted by the 
Recorder of the city of New-York, on a 
recent trial, that the statute does not ap- 
ply to cases where the prosecutor is 
chargeable with a want of ordinary cau- 
tion in giving credence to the represen- 
tations of the defendant. Thus, if in Re- 
gina v. Ball, the pawnbroker’s assistant 
had omitted to test the thimbles, prior to 
making an advance on them, the defend- 
ant, according to this rule, would not have 
been liable, if such omission amounted 
to gross negligence. It is difficult to find, 
in the language of the statute, any 
authority for this distinction, or any 





| 
| 


* Penn. La. Journal, April, 1847, p. 274. | 





ground for introducing, in criminal pro- 
secutions, of this nature, the rule of caveat 
emptor with its attendant embarrassments 
and difficulties. These questions of “or- 
dinary care,’’ “ probable cause,” “ due 
diligence,” and the like, are susceptible 
of no general uniform solution, but each 
must rest on its own peculiar circumstan- 
ces. The law in attempting to define 
such terms for practical purposes, justly 
exposes itself to the charge of uncertain- 
ty. What, for instance, is slight dili- 
gence, as understood in the law of bail- 
ments? “ It is that which persons of less 
than common prudence take of their own 
concerns, It is that which persons of 
any prudence at all take in their own 
coucerns. It is such diligence as a man 
of common sense, however inattentive, 
takes of his own concerns.’? Story, Bail- 
ments,§ 16. Here are three different de- 
finitions of the same thing, all possessing 
different shades of meaning; and when 
we come to apply them to matters of 
fact, it becomes necessary to take into 
consideration the habits and character of 
the bailee, inasmuch as his prudence or 
carelessness in the administration of his 
own affairs, becomes, in some degree, 
the measure of his duty in his fiduciary 
capacity of bailee. 

The correct view of this subject ap- 
pears to have been taken by Lord 
Ashurst, who, in King v. Young, 2 Leach, 
572, said in reference to the statute, 30th 
Geo. II., that “the legislature saw that 
all men were not equally prudent, and 
passed the statute to protect the weaker 
part of mankind.” So in the case of 
The People v. Conger, 1 Wheeler Cr. 
Cases, 462, Colden, Mayor, expressed 
himself thus—* If a person in the attire 
of a mendicant were to present himself 
as a merchant of large fortune,—if one 
were to represent that he was established 
as a great trader in the adjoining house, 
—or if he were to say, that his friend, 
who was standing at his elbow, would 
endorse a note for goods purchased, and 
by these or like false pretences obtained 
goods, the pretences might be insufficient 
to support an indictment, not because they 
were not false pretences within the meaning 
of the statute, but because no jury could be in- 
duced to believe that such palpable false- 
hoods could be the grounds of credit, or that 
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any man could be defrauded of his property 
by such improbable means. 


The submission of the question in this | 


shape to the jury—was the property or 
money obtained by means of the pre- 
tence—would relieve them from the em- 
barrassment under whichthey must labor, 
in endeavoring to determine the standard 
of ordinary care and diligence, and as- 
certaining whether the prosecutor had 
adhered to, or departed from it; while 
at the same time it would spare the court 
the necessity of laying down a vast 
amount of what Bentham terms “ judge- 
made law,” in attempting to decide, as 
each case came up for decision before 
them, whether the party defrauded had 
been guilty of gross negligence, or not. 

The requisites to a conviction under 
our statute against false pretences, as 
derived from a review of the English and 
American authorities, are 

Ist. That a pretence, wilfully false, 
should be made, in reference to a pre- 
sent, existing fact,—a false represen- 
tation in regard to a future occurrence, 
being merely ground for a civil prosecu- 
tion. 

2d. That money, personal property, 
or some valuable thing (including choses 
in action) or the signature to a written 
instrument, should be obtained thereby, 

- 3d. (As a corollary from the above.) 

That the pretences must precede the de- 
livery of the property, or the obtaining 
of the signature. B. 





WU. 3. Circuit Conrt. 


[SOUTHERN DISTRICT OF NEW-YoRK.] 
Before the Hon. Samuet R. Berrs, District Judge. 


Esenezer B. Suerwoop v. Tue Mutua 
InsuRANCE Co.—4th Dec. 1847. 


COLLISION—-LOSS FROM PERILS OF THE 
SEA, 


An injury and loss sustained by a ship, by means 
of a collision at sea, is a loss from perils of the 
sea. 

She is entitled to indemnity for such loss by under- 
writers on a policy against perils of the sea, 
although the loss was occasioned by the igno- 





rance, inattention or fault of the master or crew 
in navigating the vessel. 

The lossinflicted by such insured vessel on another, 
and which she has been obliged to pay, may also 
be recovered against the assurers, as one arising 
directly from a peril insured against. 

The decree or judgment of a court fastening such 
loss upon the colliding vessel, is not the proximate 
cause of the loss to her: the collision itself is the 
proximate cause. 

The doctrine applied in fire policies, that the care- 
lessness or fault of the insured leading to or 
occasioning the Joss, does not exonerate the in- 
surer, is equally applicable to marine policies. 


Tue circumstances of the case appear 
in the judgment rendered by the court. 


B. F. Cutting, for the libellant. 
Theo. Sedgwick, for the respondents. 


Berts, District Judge-—The declara- 
tion in this case is very special, setting 
forth all the facts upon which the action 
is grounded, or which might probably 
be brought out on the defence. ;The ship 
Emily, owned by the libellant, was un- 
derwritten by the defendants, amongst 
other risks, against the perils of the sea. 
Before the termination of the voyage, 
and at sea, off the port of New-York, she 
came in collision with the brig Virginia, 
by which the latter vessel was sunk, and 
vessel and cargo totally lost. 

A suit in rem was prosecuted in the 
district court of this district by the own- 
ers of the Virginia against the Emily, 
to recover the damages sustained by 
occasion of the collision. 

The court held, that there was negli- 
gence and misconduct in the manage- 
ment and navigation of the Emily, and 
decreed against her $6000 for damages 
sustained by the Virginia, besides costs 
of suit. This decree was affirmed on 
appeal to the circuit court,“and the 
present action, on the policy of insurance 
seeks to recover from the defendants the 
amount so decreed agains tthe Emily, 
and which the libellant avers he has paid 
and satisfied. 

The respondents demur to the first 
and second counts of declaration, which 
detail these facts, and the issues at law 
presented upon the pleadings, are (1.) 
whether a policy against perd/s of the sea, 
comprehends the damages paid by the 
insured vessel to another in consequence 
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of a collision between them at sea. (2.) 
whether the underwriters on such policy 
are liable, when the collisionis produced 
through negligence and misconduct on 
the part of the insured vessel. 

These points have been argued with 
great fulness and ability, and with a cri- 
tical examination of the principles re- 
cognised in the American and English 
courts, and the maritime codes of Europe 
on the subject. 

We think both questions are em- 
braced within decisions rendered by the 
supreme court, and that they are not 
now open for consideration by this court 
on general principles, and accordingly 
we shall restrict the discussion in this 
opinion to a very concise statement of 
our views of the effect and bearing of 
the cases decided by the supreme court. 

In the first place, we understand it to 
be explicitly settled in the case of Peters 
v. The Warren Insurance Co., (14 Peters, 
R. 99,) that a vessel insured against 
perils of the sea is entitled to be remu- 
nerated under the policy, the contribu- 
tions she has been obliged to make for 
injuries to another vessel in consequence 
of a collision at sea between the two. 

That is the general doctrine. The 
court also determined that the policy 
covered not only the immediate dama- 
ges occasioned by the collision, but the 
costs and expenses incurred in enforcing 
the contribution. 

That case disposed of another point, 
supposed on the part of the defendants 
in this case, to merit great consideration. 
It was emphatically declared, that the 
proximate cause of loss was the collision, 
and not the adjudication of the tribunal 
attaching the loss to the insured vessel, 
or the lex loci establishing her liability. 

The objection raised on the argument 
before us, that the loss was not within 
the perils insured against, because it was 
imposed upon the Emily, immediately 
by the decrees of the district and cir- 
cuit court, condemning her in damages 
and costs, and that her exposure to liti- 
gation in the event of such litigation, 


‘could not be deemed a peril of the sea, 


is therefore precisely met and answered 
by that case. We accordingly regard 





the supreme court, and to be no longer 
a subject of discussion. 

The point most relied upon by the 
defendants however, is, that by the com- 
mercial law of the United States and the 
continental states of Europe, underwri- 
ters on a marine policy are not liable 
for a loss produced by the carelessness, 
ignorance or misconduct of the assured, 
and that the later English cases which 
have declared a different rule, are in 
opposition to the better settled principles 
of the law of that kingdom also. 

It is conceded that the case of Hall v. 
The Washington Insurance Co. (2 Story 
R. 176,) is in consonance with the recent 
decisions in England and applies the 
case of Peters v. The Warren Insurance 
Co, (14 Peters, 99,) to a class of facts en- 
tirely analogous to those stated in the 
declaration in this case and by the de- 
murrer admitted to betrue; but it has 
been most strenuously insisted, that the 
decision of the supreme court no way 
sanctions the principles adopted by Judge 
Story and claimed by the libellant in 
this suit. It is true the case before the 
supreme court arose out of a collision 
from accident or mutual fault. That 
circumstance was recognised by the 
Hamburgh tribunal as the ground for 
compelling a mutual contribution by the 
colliding vessels, (14 Peters, 99.) But 
the judgment of the supreme court was 
in no respect governed by that circum- 
stance. . It is placed upon a broader 
consideration—one which may be fairly 
regarded as embracing every loss not 
barratrous. It adjudged the damages 
sustained by the injured vessel to be the 
direct and immediate consequence of the 
collision, and no less so in being im- 
posed by judgment of law on the insured 
vessel, than if they had accrued to her 
bodily by the collision. 

The case did not demand the judgment 
of the court upon the particular here re- 
lied upon by the defence, and no direct 
opinion was expressed in respect to the 
influence or effect of proving negligent 
or blameable conduct in those man- 
aging the insured vessel. But it is mani- 
fest that the fact, if it existed, would 
have no way influenced the decision, be- 


the first proposition raised by the demur- | cause the court express their dissatisfac- 
rer as fully covered by the decision of|tion with the decision of the Queen’s 
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Bench in England, in De Vauz v. Salva- 
dor, (2 Adol. & Ell. 420,) a toto and a 
prominent ingredient, in that case, was 
one of fault on both sides. 

The distinction would not have es- 
caped notice, had the supreme court 
considered the absence or presence of 
negligence or fault tending to produce 
the loss, as varying at all the principle 
adopted and adjudged in the case. 

We accordingly think the spirit of the 
decision, in Peters v. The Warren Ins. Co. 
well warranted the conclusion drawn 
from it and applied in Hall v. The Wash- 
ington Ins. Co. and that full authority is 
furnished by these cases to support the 
present action. But, furthermore, we 
regard the point in effect determined by 
the supreme court, by repeated deci- 
sions—antecedent to the case of Peters 
v. The Warren Ins. Co., and that accord- 
ingly the case in 14 Peters, 99, proceed- 
ed upon a principle which had become 
the settled law of the court. 
after the most ample examination of 
American and European authorities, had 
been deliberately declared and estab- 
lished, that underwriters are liable for a 
loss arising directly out of a peril insured 
against, although the negligence or mis- 
conduct of persons in charge of the pro- 
perty insured, may have incurred or oc- 
casioned theloss. The Patapsco Ins. Co. 
v Coulter, (3 Peters R. 222.) That wasa 
marine policy. The same doctrine was 
reiterated in Columbia Ins. Co. of Alexan- 
dria v. Lawrence, (10 Peters, 508,) which 
was a fire policy on real property. The 
principle is repeated with increased em- 
phasis in Waters v. The Merchants’ Louis- 
ville Ins. Co., (i 1 Peters, 213.) 

These principles have now been in- 
corporated in the jurisprudence of many 
of the individual states. Henderson v. 
The Western Marine and Fire Ins. Co., 
(10 Rob. Louis. R. 164.) Copeland v. 
The New England Maine Ins. Co., (2 
Metce. 432.) Perrin v. The Protection 
Ins. Co.,(11 Ohio R. 147,) and in the two 
last cases the courts have retracted or 
qualified the doctrine previuusly govern- 
ing their decisions in order to conform to 
the judgment of the supreme court, and 
render a principle of law of such exten- 
sive and important influence uniform 
throughout the United States, correspoud- 


The rule, | 





ing with the rule now definitely estab- 
lished in England, (2 Barn. & Ald. 72, 
5 Barn. and Ald. 174. 7 Barn. & Cress, 
219. Ibid. 798. 5 Mee. & Wells. 405. 
8 ib. S. C. 895.) 

The counsel for the defendants con- 
tend, that the principles settled by these 
strong cases, at least in the United States 
courts have relation to fire policies, and 
that policies covering sea risks are to be 
construed and enforced on different con- 
siderations. It is sufficient to observe 
that the cases in no instance note that 
fact as affording a different liability or 
right, or calling for a different rule of in- 
terpretation. On the contrary, it would 
seem that the liability of assurers, not- 
withstanding the loss was occasioned by 
the fault or negligence of the assured, 
was first established in cases of sea-risks 
proper and was subsequently applied 
because of its justness and the plain 
purpose of the contract to fire risk, at 
sea and on land, (2 Metc. R. 432. 2 
Barn & Ald. 73. 10 Peters, 517. 11 
Peters, 221.) 

In our opinion it is now incontroverti- 
bly established by the authority of the 
highest court of the land, that the defend- 
auts would be liable under this policy on 
the facts stated in the declaration, for the 
damage directly received by the Emily 
in the collision, although produced by the 
negligence or misconduct of her crew. 
It would be one of that class of losses 
which the ship owner would have most 
reason to apprehend, and accordingly 
seek first to be guaranteed against. The 
inattention, the carelessness, and faults 
of mariners, must invariably more or 
less enter into every damage and loss 
sustained by a ship on her voyage. In 
the present case, the blameable-absence 
of the look-out for a few moments; 4 
mistaken manceuvre of the vessel in- 
sured; or a wrong order given by an 
officer on deck, produced the collision, 
and were the causes for which the col- 
liding ship was charged with the dama- 
ges inflicted on another. But most as- 
suredly these facts could not affect her 
right to protection by the underwriters 
against the direct injury received by her 
also by the act of collision. It would be 
taking away from a policy all its essen- 
tial properties of an indemnity against 








—- = a 


re i J J | ee. | 


eo iowwFnw wa v 





THE NEW-YORK LEGAL OBSERVER. 409 





N. Y. Supreme Court.—In the matter of Prime, Ward & Co. 





perils of the sea, if such circumstances 
connected with a peril, discharged the 
assurer from liability to the assured. 

The courts in the opinions pronounced, 
have adverted to this consequence of that 
doctrine and strongly repudiated it. 

The primary responsibility of the 
underwriter for the direct injury to the 
Emily being then unquestionable, the 
case (14 Peters, 99,) supplies all the 
authority required, for including within 
the indemnity as part and parcel of the 
loss, the damages decreed against the in- 
sured vessel and which she was com- 
pelled to bear, because of such collision. 

A decree must accordingly be entered 
overruling the demurrer, and for the li- 
bellant on the two first articles or counts 
for the libel. 





N. DV. Supreme Court. 


Before the Honorable JOHN W. EDMONDS, 
one of the Justices of the Supreme Court. 





IN THE MATTER OF Prime, Warp & Co. 


The act of 1831 to abolish imprisonment for debt 
and to punish fraudulent debtors, is partly a crimi- 
nal proceeding to punish frauds, and partly a civil 
remedy to enforce the payment of a debt. 

The proceedings on the civil remedy are never for 
the benefit of creditors at large, except where the 
debtor has been tried and convicted of a misde- 
meanor under the statute. 

Upto the time of the assignment by the debtor un- 
der sections 16,17, the proceedings are for the 
benefit of the prosecuting creditor alone. Semble. 
The assignment is for the benefit of the prosecu- 
ting alone and otherssimilarly situated ; that is, 
others who have also commenced suits, or who 
have recovered judgments, made a demand of as- 
sets and obtained a refusal to have those assets 
applied in payment of the judgment recovered. 
Sed Quere? 

The prosecuting creditor, by recovering judgment 
and obtaining a refusal to apply rights in action 
in payment, having obtained a preference over 
other creditors, it is unjust for the debtor to refuse 
thus to apply those rights in action, on the pre- 
tence or for the purpose of dividing those rights in 
action equally among all creditors. 

The debtor being convicted before the judge issuing 
the warrant of some of the acts mentioned in 
the statute as authorizing his commitment, there 
is no power in the proceedings thereon, until the 
decision of the supreme court or a review of the 
proceedings on certiorari. 


Prime, Warp & Co., brokers in the city 
of New-York, at the time of their failure, 
VoL, Vv. 33 





were indebted to the Jefferson County 
Bank for moneys collected and received 
for their use, on which the bank obtained 
a judgment in this court for $89,915 31. 
After the judgment was docketted, P., W. 
& Co. exhibited to the attorney of the 
bank a schedule of assets consisting of 
rights in action and evidences of debt 
valued at some $50,000, which the attor- 
ney demanded that they should apply in 
payment of the judgment. 

P., W. & Co. refused so to do, but of- 
fered to make a general assignment for 
the benefit of all their creditors. 

Thereupon a warrant was issued 
against them under the act to abolish 
imprisonment for debt, and to punish 
fraudulent debtors, on the ground that 
they had unjustly refused to apply their 
rights in action and evidences of debt 
in payment of a judgment against them. 

On being arrested, they controverted 
the fact of unjust refusal. 


G. C. Sherman, for plaintiffs, insisted 
that by his proceedings, they had ob- 
tained a preference over all other credi- 
tors, and that it was unjust for defend- 
ants to refuse making such an applica- 
tion of their assets, as would carry out 
that preference. 


N. B. Blunt, for defendants, claimed 
that the proceedings under the statute 
were for the benefit of all creditors, and 
that it was proper for the defendants so 
to act as to secure an equal disiribution 
of their effects among all. 


Epmonps, J.—This is an application 
under the ‘“‘ Act to abolish imprisonment 
for debt, and to punish fraudulent debt- 
ors” for a warrant to commit the defend- 
ants to close custody for unjustly refusing 
to apply their assets, amounting to some 
$50,000, to the payment of a judgment 
obtained against them by the Jefferson 
County Bank, for $89,915 31. There is 
no allegation of fraud or unfair dealing 
in the case, but it is on one side, a claim 
by the bank, that under that statute, they 
have obtained a preference over all other 
creditors, and that therefore it is unjust 
in Prime, Ward & Co., to refuse on de- 
mand, thus to apply their assets, and on 
the other a claim by Prime, Ward & Co,, 
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that such preference would be unjust and | 
contrary to their willingness and inten-| 
tion to make an equal distribution of 
their effects among all their creditors. 

The question is one then merely of 
law, involving the construction of that 
statute, except that it may perhaps be- 
come necessary to consider one of fact | 
growing out of the terms of the demand 
and refusal. 

The provisions of the statute applica- 
ble to this case are, that in all cases 
where a plaintiff has obtained a judgment 
founded upon contract, he may apply to 
a judge of this court for a warrant to 
arrest the defendant, upon satisfactory 
evidence to be adduced to such officer, 
that the defendant has rights in action, 
money or evidences of debt, which he un- 
justly refuses to apply to the payment of 
that judgment. 

The defendants have been brought be- 
fore me on such a warrant, and, as al- 
lowed by the statute, they have contro- 
verted the allegation of an unjust refusal. 
On that point proof has been taken be- 
fore me, and from the evidence, it ap- 
pears that on the twenty-ninth of Octo- 
ber the defendant exhibited to the atior- 
ney of the bank a list of their assets, 
which he demanded that they should ap- 
ply on its judgment, which they refused 
to do, at the same time avowing their 
readiness to make a general assignment 
for the benefit of all their creditors; and I 
am now called upon to take the next step 
authorized by the statute, namely, '° I 
am satisfied that the allegations of the 
complainant are substantiated, to direct 
that the defendants be committed to the 
jail of the county, where they shall re- 
main in custody in the same manner as 
other prisoners on criminal process, un- 
til they shall assign their property and 
obtain their discharge, as provided in that 
act. 

The professed object of the statute is 
to abolish imprisonment for debt, and to 
punish fraudulent debtors; but it con- 
tains many provisions which aim only at 
enabling the creditor, in a certain class 
of cases, to enforce the collection of his 
demand. Thus, while it authorizes the 
commitment of the debtor to custody as 
@ prisoner on criminal process, and his 





conviction as guilty of a misdemeanor, 


it permits him to be discharged from his 
commitment on paying the debt in ques- 
tion; on giving security to pay the debt 
in sixty days; on making an assignment 
of his property, or on giving a bond that 
he will within thirty days apply for an 
assignment of his property and a dis- 
charge. 

And in analogy to the proceedings 
against one who has been convicted of 
crime, and sentenced to the state prison, 
(2 R. S. 14, Art. 2,) when the debtor 
shall be thus convicted of the misde- 
meanor, trustees may be appointed to 
take charge of his property and distri- 
bute it among his creditors, and may 
have his person, any place occupied by 
him, his trunk or other article possessed 
by him, searched for money or evidence 
of debt to be delivered to the trustees. 

The statute has then a double aspect, 
as a civil remedy and a criminal pro- 
ceeding, and it cannot be well under- 
stood without keeping this consideration 
constantly in view. 

So far as it is a civil remedy (except 
where the debtor may be induced by a 
fear of commitment to pay the particular 
debt) it seeks to attain its purpose by 
means of an assignment of the debtor’s 
property, and it is not a little singular 
that after fifteen years practice under 
the law, it should at this moment be a 
matter of doubt for whose benefit such 
assignment shall be made—the creditors 
at large, the pursuing creditor alone, 
or that creditor and others situated like 
him. 

That question is now distinctly pre- 
sented to me, and I cannot decide it 
without running counter either to the 
views of the supreme court, or of the 
court of chancery. 

The question arises before me in this 
form : If the prosecuting creditor did, by 
his proceedings, obtain a right to priority 
of payment, then it was unjust for the 
defendants to refuse the demanded ap- 
plication of their assets, and a case 18 
made out to warrant their commitment. 

In the People v. Abel, (3 Hill, 109); in 
Buthelon v. Betts, (4 Hill, 577,) and in 
Moak v. De Forest, (5 Hill, 605,) the 
supreme court clearly intimate their 
opinion that the proceeding under the act 
of 1831, is for the benefit of the prosecu- 
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ting creditor, to enable him to collect his 
debt, and that the assignment enures to 
his benefit rather than to that of all the 
creditors. While, on the contrary, the 
supreme court in Townsend vy. Morrell, 
(10 Wend. 577,) and the Chancellor in 
Spear & Ripley v. Wardells, (decided 
August 4, 1847,) as clearly intimate the 
contrary opinion; and that if the impri- 
sonment dues not coerce, from the debtor 
payment orsecurity of the particulardebt, 
but does coerce an assignment, that will 
be for the benefit of all the creditors. 

When the case of the Wardells was 
before me as circuit judge, I intimated 
views similar to those afterwards ex- 
pressed by the chancellor, though I pur- 

osely abstained from deciding the point. 
pret sae: the defendants in that case 
because, on a demand of them like 
that made of Prime, Ward & Co., they 
had refused to apply their assets to the 
payment of the particular judgment, on 
the ground of their intention to make an 
equal distribution among all their credi- 
tors. But I decided so to commit, not 
because I had arrived ata satisfactory 
conclusion on the point now again before 
me, but because of the opinion which the 
supreme court had intimated, because 
the practice in the Hall had been, as [ 
was informed, in conformity with such 
an opinion, and in the expectation, on 
my so ruling, that the case would be 
taken to that court for review. 

The supreme court, however, refused 
to review it, and if the decisions of our 
courts now remained in the same condi- 
tion in which they were then, I might, 
ou a matter where I find it so difficult to 
arrive at a satisfactory result, pursue the 
same course in this case which I adopted 
in that. But since that time the Chan- 
cellor has intimated an opinion contrary 
to that on which I rested my decision to 
commit the Wardells, so that I am no 
longer at liberty to repose on an obiter 
dictum of the supreme court any more 
than on a similar opinion of the court of 
chancery; and as there has not been in 
either court any express decision on the 
point, I am compelled, as far as may be 
practicable, amid these conflicting dicta, 
to arrive at a satisfactory conclusion for 
myself in reference to the meaning of this 
unhappy statute, 





The proceedings under it have been 
sometimes regarded, as in the nature of 
a statute execution, that is, as a statutory 
means of enforcing the payment of debts. 
In some respects this may be a just view. 
Thus, if the defendant before arrest, and 
in answer toa demand made under the 
4th section, applies his evidences of debt 
to the payment of a judgment against 
him, it is pro tanto a means of enforcing 
payment ofa debt. So, if after his ar- 
rest, and before his commitment, he does, 
under the 10th section, pay the debt, or 
give security for its payment, in sixty 
days, it becomes a means of coercing sat- 
isfaction. 

Thus far there is no reference to any 
other than the pursuing creditor, nor any 
other end apparently aimed at than the 
payment of his particular debt, and upon 
the satisfaction of that debt the proceed- 
ings end, and the frauds or injustice com. 
plained of are purged, except that for 
some portion of them the debtor may, 
under the 26th section, be indicted and 
convicted of a misdemeanor. 

These proceedings which may thus re- 
sult in the payment of the debt, do not 
seem to be preliminary to, or necessarily 
connected with the ultimate conviction 
fora misdemeanor. Their whole object 
seems to be the payment of the debt, and 
their purpose fully to be answered when 
that end is attained, and thus far, it is 
most manifest that the principal object of 
the proceedings is a preference of the 
prosecuting creditor over all others, for 
when that preference is attained the pro- 
ceeding ends. 

Whether that same purpose continues 
to inhabit the other proceedings under 
the statute, is the question before me. 
Before discussing that, | pause a moment 
to consider how far that purpose infects 
the end of the proceedings—the ultima 
thule of the statute—the conviction for a 
misdemeanor; for if the same purpose 
characterizes the beginning and the end 
of the proceedings, we should be much 
more ready to believe in its intended in- 
fluence over the intermediate parts. 

By the 26th section of the act, a debtor 
who has been guilty of some of the acts 
which authorize his arrest in the first in- 


‘stance, under the 3d and 4th sections, 


may be convicted of a misdemeanor, and 
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by section 27, trustees of his estate may | 
be appointed, and those trustees are sub- 
ject to the same duties and obligations as 
trustees appointed under the 2d article | 
of title 1 of chapter 5 of part 1 of the, 
Revised Statutes. Now by the 2 R.S., 
15, § 3. Ib. 46, § 36—those trustees | 
are bound to distribute the estate in their | 
hands among those who were creditors 
at the time of issuing the warrant. So | 
that the first proceeding, which is found- 
ed ona mere charge of fraud, may result 
in lawfully giving the prosecuting creditor 
a preference over all other creditors, 
while the final proceeding, which is a 
conviction of fraud, necessarily results 
in depriving him of that preference, and 
places all on a par. About the matter 





debt, the debtor must either make an 
inventory of his estate and an account of 
his creditors and execute an assignment 
on which the same proceedings shall be 
had as on a petition by the debtor, or give 
a bond that within 30 days he will apply 
for an assignment and discharge, section 
10. This application by section 12, is 
to be by petition that his property may 
be assigned and he have the benefit of 
the provisions of the act. That benefit, 
by section 17, is to exonerate him from 
being proceeded against for any fraud 
committed or intended by him before his 
discharge, not merely by that prosecuting 
creditor but by any creditor entitled toa 
dividend of his estate. 

The benefit he prays for, is not merely 





thus far, that is the beginning_and the 


a discharge from the proceedings of the 
prosecuting creditor in respect to frauds 


end of the proceedings contemplated by 

the statute, there is no doubt—the one | affecting him alone, but from proceed- 
aims at a preference of the prosecuting | ings by any creditors entitled to proceed 
creditor, and the other at equality among | against him in respect to any fraud com- 
all creditors. How it is with the other) mitted or intended by him. The pro- 
proceedings under the statute, and which | ceedings then of the debtor to obtaina 
of these two conflicting opinions, or) discharge, are not against his prosecu- 
whether some other, principle governs ting creditor alone, but also against all 








them, is the question. 

When the debtor has been arrested on 
the warrant, and he does not pay the 
debt which is pursuing him, or secure its 
payment, he can avoid a commitment 
only by making an assignment of his 
property. For whose benefit is that as- 
signment? The Chancellor, in Spear 
v. Wardells, and Chief Justice Savage, 
in 10 Wend.577, express their opinion that 
it is for that of all the creditors. Judge 
Bronson, in 3 Hill, 109, deems it to be 
forthe benefit of the prosecuting creditor, 
and others who are situated like him in 
regard to proceedings under the statute, 
while Judge Cowen, in 5 Hill, 605, 
seems to suppose it is for the benefit of 
the prosecuting creditor alone. 

These conflicting views tend to make 
more visible the obscurity through which 
[ am compelled to grope my way to a 
clear view. I must therefore invoke 
the aid of any light which I may obtain 
from any of the provisions of the statute. 

I will therefore trace the proceedings 
through, to see if I can discover the end 
they aim at in this regard. 

To avoid the commitment when he 
does not’pay or secure the prosecuting 


| who, from their condition, are entitled to 
proceed against him; and it can hardly 
be supposed that the statute intended that 
while he could thus be discharged in re- 
spect to a number of debts, that the sur- 
render of his property, on which the dis- 
| charge is founded, should be for the be- 
nefit of one of those creditors to the ex- 
clusion of others. He asks, however, 
for a discharge against more than the 
prosecuting creditor. 

With his petition, he is to present an 
account of his creditors, sect. 10 and 13. 
Why this, if no one is interested in the 
proceeding except the prosecuting cre- 
ditor? Under all the articles, of tit. 1 
of chap. 5 of the 2d part of the Revised 
Statutes, where the debtor applies for a 
discharge in respect to all his debts, by 
assigning his property for the benefit of 
all, he is required to present an account 
of his creditors, but under the single 
article (6th,) where he applies for a dis- 
charge only in respect to the prosecuting 
debt, by assigning only for the benefit 
of that creditor, he is not required to pre- 
sent an account of his creditors. This 
becomes significant when we remember 
that this title of the Revised Statutes is 
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frequently referred to in the act of 1831,| the prosecuting creditor alone ; nor is it 
whose provisions we are considering. required in the proceedings under this 
Besides his petition and the account ve act. This fact, in connection with 
his creditors, the debtor is also to pre- | another, namely, that articles 3 and 5, 
sent an inventory of his estate, similar; which require this clause in the oath, also 
in all respects to that required by the | contain provisions, denying a discharge 
above mentioned sixth article. The) to a debtor who has given a preference ;. 
Chancellor in Spear v. Wardells, seems and that article 6 which does not require 
to regard this reference to the Revised | this clause, does not contain any such 
Statutes as an oversight in the statute, interdict against preferences, creat quite 
because the sixth article contains no pro- | a strong inference that a preference was 
vision for an account of creditors. But 1 contemplated: that at least it was not 
understand this reference to relate not forbidden, if not distinctly aimed at 
to the account of creditors, but to the in- | throughout. 
ventory of the estate, and for good rea-| The next proceeding is for the debtor 
son. It must be constantly kept in (sec. 14) to give fourteen days notice of 
mind, that the sixth article, here referred | the presentation of his papers, and this 
to, provides for an assignment for the he is to give not to all his creditors but to 
benefit of the prosecuting creditor alone, | the prosecutiug creditor alone, thus look- 
and the inventory required from him is’ ing as if he alone was to be regarded as 
a very different thing from that required interested. Yet the next section (15) al- 
from the debtor, when he assigns for the lows any creditor to oppose the applica- 
benefit of all. See 2 Rev. Stat. 31,§ 4. tion, thus looking as if all might be inte- 
Ib, 28,§ 2. Ib. 17, § 5. | rested. Here, again, it may be asked if 
So that while the “account of credi-| this apparent inconsistency is not recon- 
tors” seems to indicate that some one cileable on Judge Bronson’s view of the 
besides the prosecuting creditor may be | stetute ? 
interested in the proceeding, the “ inven-; The next proceeding is the assign- 
tory of the estate,” would seem to indi-; ment which is to be executed in the 
cate that he alone was to be concerned.|same manner and with the like effect 
May not this apparent inconsistency be! as provided in the Fifth Article of the 
reconciled by adopting Judge Bronson’s| Revised Statutes. 
view of the statute, and regarding the| The chancellor, in Spear v. Wardells, 
assignment and the discharge as relating | understands this effect to be to vest the 
to the prosecuting creditor, and others) property in the assignee for the benefit 
so situated that they may become such| of all, &c. This was my view of the 
under the statute ? case when passing upon the applica- 
The next step in the proceedings | tion of the Wardells, and also, when the 
would seem to confirm this view. With} case now in hand first came before me. 
his petition, account and inventory, the; But from a more careful examination of 
debtor is to present his affidavit, similar| the statute I see difficulties in the way. 
to that required by the same sixth article.; The 16th sec. of the act of 1831, says 





Now that affidavit is very different from 
that required under the 3d and Sth arti- 
cles, where the assignment is for the be- 
nefit of all. The difference consists in 
this, that under the articles where the | 
assignment is general, the debtor is re- 
quired to make oath that he has not 
paid, secured or compounded with any 
of his creditors, with a view to obtain 
the prayer of his petition, or with a view 
that they should abstain or desist from 
opposing his discharge. But that clause 
Is not required in proceedings under the 
6th article, where the assignment is for 





the assignment shall be executed with 
the like effect as declared in the 5th ar- 
ticle. Now the Sth article does not de- 
clare the effect of the assignment to be 
for the benefit of all, as the chancellor 
supposes, and the sections which he cites 
as sustaining that view, are sections not 
of the 5th article but of the 8th article, 
and the statute of 1831, has not brought 
in any part of the 8th article to eke out 
the force and effect of the assignment. 
The 5th article, sec. 9, says “the insol- 
vent shall execute an assignment with 
the like effect as declared in the third ar- 
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ticle,” and the third article, sec. 28, de-| 


es, 


gress, to see if we can discover by ne. 


clares “ such assignment shall vest in the cessary implication, for whose benefit it 
assignee all the interest at the time of is in fact to be. 


executing the same in any estate or pro- 


perty, real or personal, whether legal or | 
With a single exception, | 
which I shall directly mention, this is all | 


equitable.” 


the “ effect’ which article 5 gives the as- 
signment, and it is only when we pass to 
the sections in the 8th article, cited by 
the chancellor, that we find directions 
for distributing the property among all 
the creditors. 

The exception I allude to is this: 
The assignment made under article 5 
vests in the assignee all the debtors’ pro- 
perty except what is exempt from exe- 
cution, while the assignment under the 
3d article vests in the assignee all the 
property except wearing apparel and 
bedding, and the insolvent’s arms and 
accoutrements as a militia man. I have 
among my papers (for I was a member 
of the Assembly in 1831) the bill as it 
was reported to the House by the select 
committee, and on examining it I find 
that this reference was originally to the 
3d article, so that the assignment would 
pass all but wearing apparel, bedding 
and arms, but the Legislature altered it 
to the 5th article, so as to exempt from 
the operation of the assignment all the 
property that was exempt from execution. 

Hence the otherwise apparently awk- 
ward reference to the 5th article. 

With this explanation, and on a care- 
ful examination of the several statutes, I 
find that all the effect given by the 16th 
section of the act of 1831 to the assign- 
ment, is to vest in the assignee all the 
interest of the insolvent, at the time of 
executing the same, in any estate or pro- 
perty real or personal, whether such in- 
terest be legal or equitable, except such 
as is exempt by law from execution, and 
that the effect is not by that section so 
to vest for the benefit of all creditors, and 
cannot be without invoking the aid of the 
8th article, which the act of 1831 does 
not authorize. 

Thus far as we have progressed in 
the history of the proceedings under this 
act, we have arrived at one conclusion : 
that the act does not in terms declare 
that the assignment is for the benefit of 
all creditors. Let us resume our pro- 





The next step is the discharge, ( sec, 
17,) and that shall ‘‘ exonerate the debtor 
from being proceeded against by any 
creditor entitled to a dividend, as here- 
inafter provided, under the 3, 4, 5, 6, 7, 
8 and 9 sections of the act, for any fraud 
intended or committed before such dis- 
charge.” 

By transposing the members of this 
sentence, we shall have less difficulty in 
arriving at its meaning. It shall “ exo- 
nerate the debtor from being proceeded 
against under the 3d, &c., sections, for any 
fraud, &c., by any creditor entitled to a di- 
vidend as hereinafter provided.” Nocre- 
ditor can proceed unless he has obtained 
a judgment or commenced a suit, and it 
is against the proceedings of such crditors 
alone that the discharge operates. 

One thing must be constantly borne in 
mind, and that is, that throughout the 
whole of the act of 1831, the legislature 
have had constantly in view the insol. 
vent laws of the state, as they then ex- 
isted, and have repeatedly manifested 
their intention to apply to this new law 
the principles of those laws as far as was 
practicable. 

One of those principles, which per- 
vades them all, is that the distribution of 
property is among those who are affected 
by the discharge. Thus, under the 3d 
and Sth articles the discharge is from all 
debts owing at the time of the assignment. 
(2 R. S. 22, §30; ibid, 30, § 10;) and 
the distribution is among those who were 
creditors at that time, (2 R. S. 46, § 36.) 
Under the 4th article, 2 R. S. 27, § 17, 
the discharge and the dividend, 2 R. S$. 
47, are the same. Under the 6th article 
the debtor is discharged from ‘his impri- 
sonment, (2 R.S. 32,§ 11,) and the divi- 
dend is among the creditors at whose suit 
he is imprisoned,(2 R.S. 47.) The same 
principle carried into the act of 1831 
would again confirm Judge Bronson’s 
view of the statute, and make the divi- 
dend among those against whom the 
debtor was discharged, that is among 
those who were in the same situation 
with the prosecuting creditor. 

The 18th section contains the provi- 
sion made by the act of 1831 for the 
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owers and duties of the assignee. It 
} eset they shall be all those specified 
in the 8th article of the Revised Statutes, 
and he shall be subject to the same du- 
ties, obligations and control, and shall 
make dividends. 

This section is undoubtedly the “ here- 
inafter provided’’ mentioned in the 17th 
section, but unfortunately it does not aid 
us in the solution of the question under 
consideration, because the 8th article, 
which is referred to in such general 
terms, contains three distinct modes of 
distribution, viz.: among all the creditors, 
among those alone who prosecute, and 
among those who prosecute and others 
who choose to join them. (2 R.S. 46, 
§ 36.) And the 18th section of the act of 
1831, does not declare or even intimate 
which of these modes of distribution 
shall be adopted, but leaves us where it 
found us in this respect. 

The statute does not itself profess to 
contain any farther provisions in refer- 
ence to the assignment or the dividend, 
than those I have already alluded to. It 
does, however, contain some other provi- 
sions calculated to show its general scope 
and intention, from which, in the absence 
of express provisions, we are to ascertain 
its particular intention in this respect. 

Thus, by sections 20 and 21, a debtor 
in actual custody when the act went into 
effect, may, on making an assignment, 
obtain his discharge from that imprison- 
ment, and the proceedings thereon shall 
be as “ hereinbefore provided :’’ that is, 
he shall make an inventory as required 
in the 6th article, take the oath required 
there, present a petition as required 
there, and receive a discharge in effect 
precisely the same as there specified. Is 
not the inference almost irresistible that 
the assignment he may make must be 
for the benefit of those alone in respect 
to whom he is discharged, and thus car- 
ry out the remaining principle, govern- 
ing proceedings under the 6th article ? 
So, under section 12,a debtor not pro- 
ceeded against under this statute, but 
against whom a suit has been brought, 
ora judgment obtained, may apply for 
an assignment and a discharge. From 
whom is he discharged but those who 
have sued him, and for whose benefit 
but their’s does he make an assignment ? 





Again, by section 24, whenever a 
bond given under the 10th section, shall 
become forfeited, it may be prosecuted 
by the pursuing creditor, not by all, and 
he may recover on it the amount of his 
claim, not that of other creditors. Now, 
under section 10,.the bond is to be given. 
to the pursuing creditor, not to all, and 
its penalty is to be double the amount 
claimed hy him, not an amount claimed 
by others. 

The cundition of the bond will be 
either that the debtor will, within thirty 
days, ‘“‘ apply for an assignment,” or that 
he will not remove any of his property 
with intent to defraud any of his credit- 
ors, and that he will not assign or dis- 
pose of it with such intent, or with a 
view to give a preference to any creditor 
for any debt antecedent thereto, until the 
demand of the pursuing creditor shall be 
satisfied, &c. 

Thus the bond, and every thing con- 
nected with it, when it becomes forfeited 
by non-performance, look only to the 
satisfaction of the pursuing creditor. 

Again, all the remaining provisions of 
the statute, which are intended to carry 
out its principles in reference to small 
demands prosecuted in courts of justice 
of the peace, aim only at the collection 
of the demand of the prosecuting cre- 
ditor and enure to his benefit alone. 

There is still another consideration, 
and the last growing out of this exami- 
nation of the statute. It is this, that up 
to the time when the defendant is con- 
victed, before the officer issuing the war- 
rant, no person but the prosecuting cre- 
ditor has a right to take any part in the 
proceedings, to exercise any control 
over them, or to receive any benefit from 
them, but after such conviction other 
creditors may take part and become in- 
terested to this extent—they may oppose 
the debtor’s application for a discharge, 
and his discharge, when granted, may 
exonerate him from imprisonment in re- 
spect to their claims. 

From this it would seem that up to the 
period of the conviction the proceeding 
is for the benefit of the prosecuting cre- 
ditor alone; after an assignment other 
creditors may come in and be benefitted 
by it, but if the proceedings go to the 
extremity of an indictment for a misde- 
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meanor, all the creditors are benefitted 
and affected by it. 

I have thus carefully examined all the 
provisions of the act of 1831, with the 
view of gathering, as clearly as possible, 
its intention in respect to the question 
before me, and in spite of my precon- 
ceived notions on the subject—formed, 
it would seem, from a superficial exami- 
nation of it—I have been irresistibly con- 
ducted to the conclusion that the pro- 
ceedings under the act are never for the 
benefit of the creditors at large, except in | 
the single instances of an assignment after | 
the debtor shall be convicted of the misde. | 
meanor, and that up to the execution of | 
the assignment they are for the benefit of | 
the prosecuting creditor alone. Whether | 
after the assignment, it shall enure ‘to his | 
exclusive benefit, or to the benefit of 
himself and others situated like him, | 
(that is, who have commenced suits or | 
obtained judgments and made demands, ) | 
is a question that I do not examine or 
attempt to decide. It is enough for the 
decision of the question before me, that 
I have arrived at the conclusion that the 
prosecuting creditor is entitled to a pre- 
ference over the creditors generally, 
either for himself alone or for himself 
and others of a certain class, for then it 
becomes “ unjust” under the statute for 
the debtor to resist or defeat his claim. 

I do not understand that the refusal of 
the debtor to apply his assets to the pay- 
ment of the prosecuting judgment, should 
be fraudulent to authorize a warrant of 
arrest. It is enough that the refusal be 
illegal, in violation of the law, in contra- 
vention of rights acquired by the 
creditor under the statute. It then be- 
comes unjust because it is illegal. 

I draw this conclusion from the care- 
ful manner in which*the statute uses the 
word “ fraud.’”” Whenever proceedings 
are taken under the act before the cre- 
ditor obtains judgment on his demand, 
fraud must be made out, to warrant an 
arrest. Thus, where the debtor is about 
to remove his property, “ with intent to | 
defraud his creditors,” or has property | 
or rights in action, ‘which he fraudu- 
lently conceals,” or assigns or disposes 
of his property, or is about to do so “ with 
intent to defraud,” or has “ fraudulently 
contracted the debt ;”” but when a judg- 











ment has been obtained, and the debtor 
refuses to apply his assets in payment of 
it, the statute does not say fraudulently 
refuses, but unjustly refuses; and that 
in the same section where the terms 
“fraud and fraudulently,” have been 
carefully used in regard to all the other 
grounds on which a warrant may issue. 

So that when it shall be established 
by the judgment of a competent tribunal, 
that the prosecuting party has a valid 
claim against the defendant, and when 
it is also established as a matter of fact, 
that the debtor has evidences of debt to 
which, as a matter of law, it is estab- 
lished that the creditor has a claim prior 
and more potent than the debtor him- 
self or any other of his creditors, it is 
illegal and unjust for him to attempt to 
deprive his creditor of that right, and 
especially with the object of wresting 
from him the preference which the law 
gives him, and conferring it upon others 
to whom the law does not give it. 

It is only necessary to contemplate 
the effect of a contrary rule to appreciate 
its impropriety. The rights of these com- 
plainants to these assets being established 
to be superior to that of the defendants 
or their other creditors, upon what prin- 
ciple could I rule that it would be just 
for the debtors to deprive the complain- 
ants of this legal right and confer it on 
some one else? Of what avail would it 
be to hold that the bank had this prior 
right, it would be just for the defendants 
to disregard it and distribute those assets 
among others? By such a ruling this 
provision of the statute, which professes 
to give a remedy to a judgment creditor, 
would, at the option of the debtor, be 
rendered entirely inoperative. 

It is not, therefore, necessary.to make 
out fraud in such a case as this to war- 
rant a commitment, and I repeat it, none 
has been made out or even imputed to 
the defendants in thiscase. It has been 
merely an assertion on their part of a 
right to make an equal distribution of 
their assets against a claim to a prefer- 
ence asserted on the other hand, and the 
law, as I understand it, being against 
them, the complainants are entitled, of 
course, to the remedy which the statute 
gives them to enforce their right and that 
is, the warrant to commit. 
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Upon this decision being pronounced, 


Blunt, for defendants, asked that pro- 
ceedings on issuing the warrant of com- 
mitment, should be stayed until the de- 
cision of the supreme court on a certio- 
rari, which had been sued out, remov- 
ing the proceedings into that court. 


Epmonps, J., said that he had con- 
sulted his brethren then sitting in banc, 
and they were unanimously of the opin- 
ion that he had no power to withhold 
the commitment if it was demanded by 
the prosecuted creditor. 








Court of Common Pleas, 


| 

Before the Honorable M. ULSHOEFFER, First | 
Judge, and Judges INGRAHAM and DALY.) 
Decisions tn Apri Term, 1847. | 





In assigning the breach of an agree- 
ment to deliver goods, where by the 
agreement it is provided that the pay- 
ment of the price shall be simultaneous 
with the delivery, it is not necessary to 
aver a tender of the money. An aver- 
ment of readiness to receive and pay for 
the goods upon delivery is sufficient. 

West v. Newton and Buckinor. 


A good cause of action for the breach 
of such an agreement, is an indebtedness 
within the meaning of the act authori- 
zing attachments against non-resident 
debtors. Ib. 





In an action on a bond given on the | 


ing his action for the breach of the 
agreement. ‘ 
The plaintiff’s recovery in such a case, 
is limited to the damages which may 
have accrued from the non-delivery du- 
ring the first two months, and when in 
assigning a breach of the agreement, he 
claimed damages generally for the non- 
delivery during the three months: Held, 
bad on demurrer. Ib. 


Plaintiffs residing in other counties 
are required to file security for costs in 
thiscourt. The statute might not apply 
if a ca. sa. could issue to other counties. 


Sloat v. N.Y. and Erie Rail Road Co. 


One partner has no authority to make 
a general assignment of the partnership 
effects for the benefit of creditors, and 
the remaining partners will not be bound 
by it, unless they expressly assent or 
unless an assent may be implied from 
their acts and declarations. 

James & Waterbury v. Ball. 


A creditor under such an assignment, 
is incompetent if called to sustain it, 
though he swears that in his opinion, the 
assigned property is insufficient to pay 
creditors whose debts have been prefer- 
red to his own. It is not essential that 
the interest of the witness should neces- 
sarily be affected by the assignment. It 
is sufficient if such might be the result, 
and the mere opinion of the witness in 
the matter does not settle the fact of his 
interest. Ib. 


A landlord is liable for a wrongful 


discharge of such an attachment, the | distress if he receives the avails from the 
plaintiff is entitled to recover the costs officer making it. Otherwise, if he has 
of the attachment, if he had a good cause not directed the levy participated in, 
of action against the debtor when the! adopted the officer’s acts nor availed 
attachment issued. Ib. himself of the proceeds. 
Giles v. Rusk. 
Where a party contracted to deliver | 7 ; 
a quantity of coal during the months of The provision of the Revised Statutes 
August, September and October ; a third exempting officers from liability for tak- 
part of which was to be delivered each ing property upon a distress, where they 
month: Held, that the agreement was have received no notice of the claim of 
broken by the failure to deliver during third parties, is designed for the protec- 
the first two months, and that the other tion of the officer, and does not enure to 
party was not bound to wait until the ex- the benefit of the landlord ; and a land- 
piration of the last month before bring-|lord is liable in such a case if he has 
VOL. v. ; 32 
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received the proceeds of the distress, | 
though the officer be exempt. 


In an action brought to recover moncy 
advanced upon a note on the ground 
that it was a furgey, the note having | 
been altered after it was made. The, 
maker was called to prove the alteration, 
and asked by the defendant upon his 
cross-examination, if he had not autho- 
rized the party who made the alteration 
to use his name upon notes: Held, ad- 
missible, the defendant being a bona fide 
holder. 

Haggerty v. Murray. 


A general verdict in trover will not be 
disturbed, though counts in case have 
been joined in the declaration with 
counts in trover. 

Parker v. Parshall. 


A mortgage was given upon personal 
property to secure the payment of the 
sum of three hundred dollars, which, by 
the terms of the mortgage, was to be 

aid in weekly instalments of four dol- 
each, to commence on the day of the 
date of the mortgage, and to be paid once 
in each and every week, until the three 
hundred dollars should be paid. It was 
further provided, that in case default 
should be made in the payment of the 
“ suid sum,’’ it should be lawful for the 
mortgagor to take and sell the property, 
&c. &c. Held, that the mortgagee was 
not entitled to take the property until 
default had been made in the payment 
of al/ the weekly instalments, and until 
the whole of the three hundred dollars 
was due. Ib. 





[ONTARIO] 


Before the Honorable E. FITCH SMITH, First 
Judge, and the rest of the Judges. 


McCarp, plaintiff in error, v. Kevuer, 
defendant in error. 


1. Where a defendant does not appear in a jus- 
tice’s court, the plaintiff is bound to make out 
his case in a legal manner. The defendant in 
such cases may, on certiorari, object either to 
the sufficiency of the declaration, or to the legality 





of the proofs given on thetrial. Yet, in such; 


cases, the defendant cannot take advantage of 
mere formal defects in the declaration, but is re- 
stricted to such substantive defects as could be 
taken advantage of on general demurrer. 

2. On thequestion of damages in cases where the da- 
mages are not susceptible of being arrived at by 
computation, witnesses are not permitted to state 
their opinions of the amount of damages. In such 
cases, the ordinary and only legal course, is to lay 
such facts before the jury as have a bearing on 
the question of damages and leave the amount 
to be fixed by the jury, who are the only pro- 
per judges. 

3. The case of Dewey v. Dorsey, decided in this 
court, referred to, in which the court laid down a 
rule relative to the consequence of a justice ad- 
mitting illegal evidence to go to a jury in cases 
where the verdict was fully sustained by the other 
evidence in the cause and no injustice is done be- 
tween the parties. In such cases held, that this 
court would not reverse the judgment on this 
ground, if satisfied the verdict was in accordance 
with the very right of the case. 


Tuts is an action of assumpsit brought 
by Keller against McCard in a justice’s 
court. The plaintiff in the court below 
declared in assumpsit. The defendant 
did not appear. ‘The plaintiff then proved 
a contract made by the defendant in 
March, 1845, to work for the plaintiff six 
or eight months at $20 per month. That 
the defendant went away in about six 
weeks against the plaintiff’s will, and 
under assurances that the plaintiff would « 
sue him for damages for the breach of 
the contract. In proof of damages, one 
witness stated the going away was some 
damage, should think $30. Another 
witness said it damaged the plaintiff's 
business much. A third witness said he 
should think the damage $30, and a 
fourth estimated it at $45 or $50. There- 
upon, the justice rendered judgment for 
$50 damages, and $3 OS costs. The de- 
fendant sued out a certiorari. 


Mallory, for plaintiff. 
Lapham, for defendant. 


E. Frres Situ, First Judge.—As the 
defendant did not appear in the court be- 
low, the plaintiff was bound to make out 
his case in alegalmanner. The.defend- 
ant has now the right to object either to 
the sufficiency of the declaration or to the 
legality of the proof given on the trial. 
It is now insisted that the declaration was 
insufficient. The defendant cannot now 
object tu defects in the declaration which 
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are merely of a forma] character, or which 
could only be available on a special de- 
murrer. His objections here must be 
restricted to such matters only as would 
be available on a general demurrer; 
that is, defects in substance. If he 
wanted a more formal or technically pre- 
cise declaration, he should have appeared 
and interposed a special demurrer for 
that purpose. The only question under 
this point then is, was the declaration 
good in substance, or did it state a sub- 
stantive cause of action. We think it 
did. The declaration was oral. The 
justice under the statute is only required 
to enter the substance of it in his docket. 
The return states, the plaintiff declared 
in assumpsit for damages for the breach 
of two special contracts to work for the 
laintiff, the one in the year 1845, the 
other in 1846, and claims damages $50. 
The cause of action arises from the fact 
of the contracts made, a breach, and 
damages consequent upon the breach. 
This declaration is substantially equiva- 
lent to an averment of each of these three 
substantive facts. It might have been 
more formal and technically precise, but 
the plaintiff in error cannot now take ad- 
vantage of those defects of form merely. 
The second point is, that the justice 
erred in admitting illegal evidence on the 
question of damages, and it is insisted 
the evidence admitted was nothing more 
than the opinion of witnesses as to the 


amount of damages. That the justice | 





as they are the only proper judges. 
Even where a witness is able to speak to 
all the facts of the particular case, his 
opinions are not to be received. That 
the amount of indemnity, where it was 
not capable of being reached by compu. 
tation, was always a question of fact for 
a jury. The same principle is again re- 
cognized in Paige v. Haywood, (5 Hill, 
603) In the latter case, however, the 
question presented and decided was, 
whether a witness in an action on the 
case could state his opinion of the 
amount of damages from his knowledge 
of the facts as sworn to by other wit- 
nesses ; and it was decided he could not. 
Although that case presented a different 
question from that of Norman v. Wells, 
yet the court, in commenting on the latter 
case, said: “ But the argument in the 
case last cited goes to the point, that even 
where the damages are incapable of 
computation, the party shall be confined 
in evidence, to such particulars as may 
be in his power, the amount to be fixed 
by the jury. See also Dunham v. Sim- 
mons, (3 Hill R. 610.) “ But it is urged 
in the case at bar arguendo, that the 
damages can only be proved by witnesses, 
that in assumpsit the court or jury can- 
not infer damages as in actions on the 
case, and the witnesses did not in this 
case testify as experts as to their opi- 
nions upon a state of facts presented, but 
stated the plaintiff’s damages within their 
knowledge, arising frum the breaches 


should only have permitted witness to| complained of, which could be proved in 
state those facts which were the cause of, no other way. That this was analogous 
damage, and from those facts the justice | to the case of a warranty of the sound- 
himself should have fixed the amount. In ness of a chattel, where witnesses were 
Norman v. Wells,(17 Wend. R.136--161,) | permitted to state the amount of dama- 
the action was for a breach of covenant. | ges.’ It is true, that in all cases of this 
The circuit judge permitted the plaintiff, nature the damages can only be proved 
to inquire of a witness, what damages, in by witnesses; but the fact that they are 
his opinion, the plaintiff had sustained in ‘to prove them, is not decisive of the mode 
consequence of the erection of a mill in which they shall be permitted to speak 
which was alleged a breach of the cove- to a question of damages. The latter is 
nant, without reference to any books of the question presented in this case. Al- 
account, of the quantity of the work done though the case of Paige v. Haywood, 
in the plaintiff’s mill before or subse- above cited, was an action on the case, yet 
quent. This was held inadmissible, and the case of Norman v. Wells was _cove- 
the court laid down the rule that the or- nant, the damages in the latter, as in this 
dinary, and in general the only legal case, arose from a breach of a contract, 
course is to lay such facts before the jury but as they were of a character not sus- 
as have a bearing on the question of ceptible of being arrived at by computa- 
damages, and leaye them to fix theamount tion, they were to be made out by the jury 
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from the attending circumstances, as the 
damages in such case are from the ne- 
cessity of the case inferential. This rule 
is founded in reason and good sense ofi- 
ginating in a principle which runs through 
our system of jurisprudence, that wit- 
nesses are only to speak to facts, infer- 
ences drawn from these facts are for the 
jury, and that with a view of keeping up 
a marked and distinct line between the 
province of a witness and that of the jury 
requiring each to keep within its own 
sphere and sedulously guarding against 
either encroaching upon the province of 
the other, or any usurpation by the one 
of the powers or duties of the other. 
Hence, to the facts connected with the 
circumstances of the case the witnesses 
are permitted to speak, but as to the ex- 
tent of damages consequent upon those 
facts their lips are sealed on the ground, 
that this is a matter within the peculiar 
and exclusive province of the jury. The 
reason for the rule, and the principles de- 
duced from the case above cited, seem 
to apply with equal force to the case at 
bar. The rule adopted in cases of a 
warranty of a chattel is not analogous. 
The rule in that case is based upon the 
ground that the damages are susceptible 
of being arrived atby actual computation, 
by an estimate of the value of the chattel 
in the state it was warranted to be in, and 
its actual value in the state in which it 
was found to be. In the case under con- 
sideration, the measure of damages is not 
susceptible of being thus ascertained. 
The plaintiff is not limited to the value 
of the services for the remainder of the 
time stipulated for and remaining unper- 
formed. His damages in this case in- 
clude, the loss he has suffered and 
the gain of which he has been deprived 
by the non-performance, so far as that 
loss or gain is necessarily and directly 
consequent upon the act of non-perform- 
ance. [Poth. on Ob., p. 1, c. 2, p. 169.] 
As the declaration is general without any 
averment of facts asthe foundation of spe- 
cial damages, the plaintiff is of course re- 
stricted to such damages only as are the 
necessary and direct consequences of the 
act, stillthe determination of the extent of 
damages involves a variety of facts, such 
as the nature of the employment, the 
value of the services, and other matters 





not susceptible of ascertainment by ma- 
thematical demonstration or arithmetical 
calculation. In short this is one of that 
class of cases where the damages are un- 
certain and contingent and not suscepti- 
ble of being arrived at by computation, 
as much so certainly as the case of 4 
breach of covenant. The principle ap- 
plied in the case of Norman v. Wells, is 
to our minds decisive that the evidence 
admitted was illegal, and hence fatal to 
the judgment. Had the defendant ap- 
peared on the trial and permitted this im- 
proper and illegal evidence to be given 
without objection, he could not after. 
wards have raised the objection, and it 
would have been deemed waived, but as 
the defendant waived nothing on the trial 
he has now the right to raise the objection 
that the justice admitted illegal evidence. 
Northrop v. Jackson, (13 Wend. 85.) 
This was an error of Jaw for which the 
judgment may be reversed on certiorati, 
It was also insisted that there is some 
evidence of damage independent of the 
illegal evidence, and that where there is 
some evidence to sustain the judgment, 
the court should not réverse it on the 
ground that the evidence is slight. Such 
is the rule in some cases. This rule has 
no application to a case of this charac- 
ter; it is applicable to that class of cases 
where the fact to be found is somewhat 
controvertible, and its existence is some- 
what uncertain as where there is some 
slight evidence tending to its establish- 
ment and a contrariety of facts tending 
to a different result; in such case if 
there is any evidence, no matter how 
slight, the judgment will not be disturbed 
on the ground that the weight of evidence 
greatly preponderates the other way. 
We cannot apply this rule to a case 
where the justice admits evidence which 
is illegal to be given on the trial, and 
that on a material point, especially in 
a case like this, where it is quite evident 
that the justice has in fact adopted such 
evidence as the basis of his judgment. 
In the case of Dewey v. Dorsey we laid 
down and established it as a rule of this 
coutt, that although a justice should ad- 
mit improper evidence to go to a jury, 
yetif we could perceive from all the other 
evidence in the cause that the verdict was 
fully sustained without the illegal evi- 
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dence, and was in accordance with the | The Chief Justice, {Lord Denman,) de- 
very right of the case, that we would not, | livered the following opinion :— 
under such circumstances, reverse the In this case a rule nisi to enter a non- 
judgment if we were satisfied that com- suit, or for a new trial, was moved for, on 
plete justice had been done between the the ground that there was no evidence 
parties. This rule was adopted by us to be left to the jury of a will being at- 
on the ground, that in reviewing cases of tested according to stat. 29 Car. 2, c. 3. 
this kind, we were not governed by rules, The will was dated in 1828, and ap- 
applicable to cases of writs in error at peared to be attested by three witnesses. 
common law, but under the statute we Two of them were dead, and their hand- 
are authorized to decide according to the | writing was proved. The third witness, 
very right of the case, in view of all the: named John Phillips, bad signed with a 
facts proven. This rule, itseemed to us, _mark only, and could not be identified. 
was in accordance with the spirit, and’ A witness was produced of that name, 
not in conflict with the letter of the who was supposed by the plaintiff's de- 
statute delegating to this court its powers sire to have attested the will, but he was 
in such cases. We do not in the deci- vin extreme old age, and had no memory 
sion of the present case intend to qualify on the subject : there was therefore no 
that rule. It is not necessary for us to direct evidence of the handwriting of 
do so, as in our opinion the other evi. this witness; but the name of John 
dence of damage in this case was so Phillips was between the two other 
slight, independent of the illegal evidence, | names. The will did not appear to have 
that the justice must have acted upon the been disputed for sixteen years after the 
illegal evidence adduced on the trial, and | testator’s death, and the judge left these 
that without it no such judgment would ;and other circumstances to the jury as 
have been given by him. Although we | presumptions that the will had been pro- 
concede, that ifthe justice had not admit- | perly attested, and the jury accordingly 
ted this evidence, and had found the so found. We are of opinion that the 
same amount of damages upon the other | direction was right, and that the verdict 
evidence in the cause, as there was some | should stand. 
evidence of damage, we could not have It has been decided that direct evi- 
disturbed the judgment, for then the dence of all the requisites required 
error would have been one of fact and | by stat. 29 Car. 2, c. 3, is not indispensa- 
not of law. But as there has been an | ble to prove the validity of a will, and 
error of law, and that on a material point, | that the attestation in the presence of 
which probably influenced the judgment, ‘the testator may be inferred from cir- 
and as we are not clearly satisfied that cumstances. (Croft v. Pawlett, 2 Str. 
the decision of the justice is in accord- 1109; Hands vy. James, Com. Rep. 530.) 
ance with the very right of the case, we | And if the jury may infer the presence 
feel constrained to reverse the judgment. of the testator without direct evidence, 
| we see no reason why they may not in- 
Judgment reversed with costs. | fer that an apparent signature was real, 
'and not forged, also without direct evi- 
dence. If the laws were otherwise, ma- 
'ny wills might be defeated, if they should 
PRACTICAL POINT. , be undisputed until the direct witnesses 
‘of their validity should have been re- 
A case of some importance to the pro- moved by time. On the other hand, it 
fession, which does not seem to be set- | is not probable that the jury or the judge 
tled, lately came before the Court of| would dispense with the production of 
Queen’s Bench under the statute of| direct evidence, unless the omission was 
frauds. The question was, whether the atisfactorily explained. The rule was 
making a mark by an attesting witness therefore refused. Doe d. Davis v. 
to a will, was a sufficient subscription. ‘4025. 
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ENGLISH CASES. 





Privy Council. 


Before LORDS BROUGHAM, LANGDALE 
and CAMPBELL, the JUDGE of the PRE- 
ROGATIVE COURT and the CHANCEL- 
LOR of the DUCHY of CORNWALL. 


[APPEAL FROM THE HIGH COURT OF ADMIRALTY. ] 


Tue Saracen.—Feburary 15, 16 and 
19, 1847. 


COLLISION—PRIOR PATENS-——FINAL 
CREE—ADMIRALTY COURT-——EQUITABLE 
JURISDICTION. 


In an action by the owner of the damaged ship, 
and the owners of part of the cargo; the ship 
was condemned, damage pronounced for refer- 
ence to register and merchants to ascertain the 
amount of damages, &c. On the same day that 
that decree was made, the owners of other parts 
of the damaged cargo applied to be let in to share 
rateably in the proceeds of the condemned ship: 
Held, first, affirming the decision of the court 
below, that the court of admiralty, although 
it may, in certain cases, give weight to equita- 
ble considerations, had no equitable jurisdiction 
whereby it could, in the present case, decree a 
rateable distribution, and thereby take away 
the priority of the prior patens. 

Secondly, that the 53 Geo. 3, c. 159, did not give 
this equitable jurisdiction to the court of admi- 
ralty in a case where a proceeding is not taken 
under that act by the owners of the ship pro- 
ceeded against, that act having been passed for 
their protection. 

Lastly, that the decree for damage and condemn- 
ing the ship, was a final decree. 


Tuts was an appeal from a decision of 
the court of admiralty, rejecting the 
claims of the appellants, who were own- 
ers of part of the cargo on board the 
Diligent, which was lost by reason of 
collision with the Saracen, the ship pro- 
ceeded against, to participate rateably in 
the proceeds of the Saracen with the 
owner of the Diligent, and the owners of 
other parts of the cargo. The facts of 
the case are clearly stated in the judg- 
ment of their lordships. The chief 
questions were, first, whether, after a 
decree pronouncing for damage and con- 
demnation of a ship in an action by the 
owners of the lost ship, and part of the 
cargo, and referring the same to the re- 


gister and merchants to report the 
amount thereof, &c., the owners of other 
parts of the cargo may be let in to share 
rateably with the priores patentes the 
proceeds in court, or whether that de- 
cree was not final and definitive? Se- 
condly whether, by the fifteenth section 
of the 53 Geo. 3, c. 159, a jurisdiction 
_was not given to the court of admiralty, 
on the application of the owners of part 
_of the lost cargo, to decree an equitable 
distribution of the proceeds of the con- 
demned ship, notwithstanding that the 
‘other part owners had previously ob- 
‘tained a decree for damage. 


DE- | 


| Roupell, Q. C., and Dr. Harding, in 
| Support of the appeal. 

| 
| Roupell.—The first questien in this 
case is, whether the interlocutory decree, 
| of the 6th May, 1845, was such a defini- 
| tive sentence and final decree as to pre- 
vent the other part owners of the cargo 
| from coming in and claiming a rateable 
, distribution? That was but a reference 
| to the registrar and merchants to ascer- 
tain the damage, and a return should be 
made by them before the court would 
order the money to be paid out of the 
registry ; it was, therefore not such a 
judgment as, either in a court of admi- 
ralty or any other court, could be con- 
sidered a final decree. The arrest of 
the ship amounts to nothing but an in- 
| junction, whereby the ship is retained ; 
the possession of the ship is then given, 
and the party proceeding gives pledges 
to the court to abide the result of the 
action ; there is nothing, therefore, in the 
proceeding which can barthe claim which 
the appellants make, unless the interlo- 
cutory decree of the 6th May, 1845, can 
have that effect. The actual practice of 
the court, upon the reference to the 
registrar and merchants, is that there 
being no opposition, the registrar rati- 
fies the amount, and upon his certificate 
the amount of damage is paid. The 
form of the bail-bond shows that the 
party is bound to bring back the money 
to answer any latent demands, In this 
case no bail-bond has been given, be- 
cause there has been no ultimum decre- 
tum. The observations of the judge in 
the court below, to the effect that no per- 
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sons could participate in the money which would bar the other parties, who 
brought back under a bail-bond, except | had equal right with those who obtained 
the parties to the action proceeded upon | the judgment. The reason for the se- 
the supposition that this was a final de- | cond suit having been abandoned is fully 
cree. Secondly, I contend, that the ef- | accounted for by the agreement which 
fect of the 53 Geo. 3, c. 159, was to se-| was come to by the proctors of both par- 
cure a rateable distribution of the pro-| ties. 
ceeds ot the ship and freight, and to give | 
to the court of admiralty a jurisdiction Dr. Harpine.—The ground of analo- 
similar to the courts of equity, whereby | gy to cases in courts of equity, upon 
an equitable distribution would be insu- | which this case was put by the judge of 
red; the court below, in applying itself | the court below, is wholly against the 
to this point, also gets rid of the objec-| decision appealed from. It is perfectly 
tion, by saying that we came after de-| well settled, that where a single creditor 
cree; but again, I submit, that this de-| files his bill for the recovery of his own 
cree did not make the matter rem judi-| debt only, the court is under no disability 
catam. [The Judge of the Prerogative | of making a general decree for adminis- 
Caurt—Had not this decree the effect | tration—Story’s Equity Jurisprudence, 
of a definitive sentence? An appeal) pl. 546, and note, where it is laid down 
might have been brought against con-| in these words, “It is not to be consi 

demning the ship.] It has only fixed the | dered that the court itself is absolutely 
liability of the ship to pay something, | incompetent, upon such a bill, (a bill by 
the party only got a reference to ascer- | a single creditor, for payment of his own 
tain the amount of damage; the party| debt only,) to make a more general de- 
has no right to any portion of the pro-| cree, in the form of a decree upon a 
ceeds by virtue of that interlocutory de-| general creditor’s bill.” It has been 
cree, but only upon the certificate of the | frequently decided, that the court of ad- 
registrar ; and if that certificate be con-| miralty is a court of equity, and bound 
tested, the court must again pronounce | to administer equity broadly and liberal- 
upon the question of amount. Manyj|ly. (The Minerva, 1 Hag. Adm. 357; 
cases occur where courts of law and| The Jacob, 4 Rob. sen. 245; The Harriet, 
equity pronounce a decree, but refer it} 1 Rob. jun. 1S2—192; The Alexander 
to their own officer to make inquiries ; | Larsen, S. V. 288—290; The Columbine, 
and the court of equity holds, that such | 2 Rob. jun. 136.) _What, then, is the 
a judgment does not give priority. (Smzth | effect of the act 53 Geo. 3, c. 159 1 Must 
v. Eyles, 2 Atk. 385.) Assuming, then, | not the 15th section of that act be con- 
that the court of admiralty founds its|strued so asto give it some effect, and 
decisions upon equitable principles, can | this cannot be done without extending 
it be possible, that, where there may be| it to a court of admiralty? The judge 
many part owners of a cargo, some in | of the court below laid it down, that that 
this country, others in distant parts of| act was for the benefit of the owners of 
the world, those absent parties are to be | ships proceeded against; is the equita- 
excluded from their rights, in conse-| ble distribution for which the act pro- 
quence of a prior petens, although those | vides, to depend upon the circumstance 
absent parties came to the court as soon | of whether the owner files a bill under 
as they could? Can mere accident be a|the act? [Lord Campbell.—The court 
principle of equity? Suppose the case | below only said that the prior petens has 
of several actions, and no mode of con-| the right against parties not coming in 
solidation, should not the court have the | until after the decree.] The other par- 
power either of withholding its final de-| ties might be abroad. {He referred to 
cree, or advancing the last causes? The | extracts from the minutes of the court in 
court, therefore, in the present case,|two cases: The Margarct, December, 
having had distinct notice of our claims | 1843, and The Richmond, 1838, reported 
by the commencement of the second suit, | on another point, (3 Hag. Adm. 431,) 
and sitting as a court of equity, should | as showing the court has, in a similar 
not have proceeded to a final judgment, | case, decreed a rateable distribution.] 
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Dr. Appams and Bovitt, for the re-! subservient, as in the cases of judgments 
Se en Ge eh ot nae Mages San, a 
’ ank- 
stated in the judgment of the Court be- | Tuptey after a dividend declared, &c. ; 
— a true that the court of naps ee ramen > that nt principle was 
ralty is for some purposes a court of| in favor of the respondents. 
equity, but the other side contend, that, 
upon this15th section of the 53 Geo. 3, c. Roupell, in reply. The court below 
159, the court of admiralty, being com- thought this a case of extreme difficulty, 
petent to act as a court of equity, is and one prima impressionis. What was 
bound to do something which will com- | the effect of this decree of May, 18451 
pel a rateable distribution between all The court only gave special directions 
—— No = tb. — — | for a —_ 8 n therd B the 
or such a proposition. r. Harding | amount due to the suitor. rd Camp- 
stated, that in the case of the Richmond | del/——There is a judgment; the dama- 
a rateable distribution was made amongst | ges are to be paid; does not that give 
all parties injured, although the owner the party a vested right?] The part 
of the ship proceeded against asked for | cannot get paid without the further coho 
this rateable distribution after a decree | of the court; the certificate of the regis- 
= oe nel rma Signs a we ig does bs ge the 
e owner had entered into an act on| right to receive the amount until that is 
petition, praying the court to reduce his| affirmed by the court; it rests in the 
liabilitiy to the ascertained value of the| mind of the court what is to be the 
ship, &c., and that that amount should | quantum ; this, therefore, was not a final 
> divided - p The — of the a The practice is now to suspend 
soul eh teas seam ham sew mgeaunr’ |e dap oun bor te inepion & Ook, Gm 
ay, and not to require a bond; but, 
book.—The great question there, was, | by the terms of dhe bind, there is no- 
whether the owner was to be liable to| thing to exclude claimants of equal de- 
the extent of the bail, or only to the as- | gree coming in to participate. Tf equi- 
ar 1 — agp = 
certained value of the ship. Lord |table principles are to apply, what is 
Campbell.—This appeal must depend | there here to prevent equal distribution 4 
upon the question, whether the judg-| the funds being in court, why is there to 
ment of May, 1845, _was final, the pro-| be a different distribution in two courts, 
ceeds of the ship still being in court.]| both of equitable jurisdiction ? Why are 
That decree had the force and effect of| not those principles of equitable distri- 
: wey ee ~ rege would —- be carried out in the court of 
ave been paid out under that decree as | admiralty, where these cases are most 
a matter of course, if these other parties|common? The suit might be altered so 
had not asked to be let in to share. as to make it an action on behalf of all 
sian - e the injured parties; or the party might 
ov —— si or eagnaye ts : at the | be compelled to ag action os ze 
argument, from analogy to the decision | proper proportion. e principle o 
in equity, was on the side of the judgment | courts of equity is, that, until the time of 
= = court below, citing Lee v. Park, actual distribution, a party is not too 
van heed age : - Story ate 5 a in apt his claim, unless estopped 
ur. , note. Isted. e contended, | by some other circumstances. 
also, that the 53 Geo. 3, c. 159, w&s only 
passed for the purpose of limiting the} Lorp Lanepate, M. R.—This is a 
liability of the owner of the ship pro-|case of collision between The Saracen 
— —. by “ee b 7 — Diligent, in which The Diligent 
eo. 2, c. 15, an reo. 3, c. as|an er cargo were lost. On the 25th 
being in part materia, that the doctrine February, 1845, an action for damages 
of prior pelens in the admiralty courts| was commenced in the high court of ad- 
was nothing more than a branch of the| miralty against the owners of the Sara- 
rule vigtlantibus non dormientibus leges|cen, by the respondents, the owners of 
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The Diligent, and the owners of part of 
her cargo. A warrant to arrest The Sa- 
racen (a foreign ship) was issued, and, 
on the 19th March was returned duly 
executed. On the 12th March, another 
action against the owners of The Sara- 


cen was commenced by the owners of | 





casion be given to the alleged agree- 
ment. First, with respect to the equi- 
table jurisdiction ; it is true, that in dis- 
cussion of cases properly within the ju- 
risdiction of the court of‘admiralty, equi- 
table considerations ought to have their 
weight; but it does not thence follow, 


other parts of the cargo of The Diligent, | that the court of admiralty has jurisdic- 
but this action was afterwards abandon- | tion to do all that the courts of equity 


ed, and no effective proceedings were 


had therein. The action of the respond- | 


ents was duly prosecuted, and, on the 
6th May, 1845, an interlocutory decree, 
having the force of a definitive sentence 
in writing, was made therein, and by 
such decree the court pronounced for 
the damage proceeded for in that cause, 
condemned the ship and freight therein, 
and in costs; referred the damages, to- 
gether with the accounts, to the regis- 
trar and merchants, and decreed a com- 
mission for appraisement and sale of The 
Saracen, her tackle, apparel, and furni- 
ture. On the same 6th May, a new ac- 
tion for damages was commenced against 
the owners of The Saracen by the appel- 
lants, owners of part of the cargo of The 
Diligent. The proceeds arising from 
the sale of The Saracen were brought 
into the registry; and the appellants, 
whose action was commenced on the 6th 
May, elaimed to be entitled to partici- 
pate in the proceeds of the ship Saracen, 
remaining in the registry. After a full 
discussion, the judge, on the 25th March, 
1846, rejected the claim. The appeal 
is from that decision ; and in support of 
the appellant it was argued, first, that 





the high court of admiralty has an equi- 
table jurisdiction, in the exercise of 
which, in a case like the present, it| 
ought to proceed in the same manner as | 
a court of equity would proceed in the. 
administration of assets, or in the distri- 
bution of any common fund which is to 
be distributed pro rata among several 
persons interested in, or having claims 
upon it; secondly, that the stat. 33 Geo. 
3, c. 159, confers on the court a jurisdic- 
tion which ought to have been exercised 
for the appellants; and thirdly, that the 
agreements between the parties preclud- 
ed the respondents from claiming the 
whole fund for themselves. In the 
course of the argument we expressed 





our opinion that no effect can on this oc- 
VOL. v. 33 


may do in suits instituted by persons 
suing either for themselves, or on behalf 
of themselves and others, for the admin- 
istration of assets, or the distribution of 
a common fund, in which several per- 
sons are interested, or upon which they 
have claims. No instances of the exer- 
cise of any such jurisdiction has been 
cited, and, in the absence of any authori- 
ty, it does not appear to us that there is 
any such jurisdiction. It was suggested, 
that the bail-bond, required on payment 
of money to a claimant for damages, 
shows that otherclaims than those upon 
which the payment is made have to be 
provided for; and perhaps it may be 
so; but there may be claims paramount, 
such as claims for wages; and at the 
time when the form of the bond was set- 
tled, such claims may have been consi- 
dered to require attention. The bail- 
bond may, therefore, be well understood 
as providing for paramount claims. 
There seems to be no reason to con- 
clude that the bond is applicable to 
claims merely co-ordinate with those of 
the party who obtained the sentence. 
Moreover, as no instance has been shown 
of the exercise of any such jurisdiction, 
it seems unreasonable to infer that there 
is such jurisdiction, because such a bond 
is taken. Secondly, the act 53 Geo. 3, 
c. 159, was passed for the protection of 
the owners of ships, and appears to ap- 
ply only to bills in equity, and suits or 
proceedings instituted by or on behalf of 
the owners. The 15th clause may be 
applicable to suits for damage in the ad- 
miralty, accompanied by a proceeding 
on the part of the owners for their own 
protection, and which may lead to a dis- 
tribution pro rata, of the proceeds of the 
ship among the claimants. But there is 
no such proceeding here. The action 
of the respondents was brought by them, 
as individuals, for their own benefit. 
There is no proceeding by the owners 
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under the statute, and the sentence was 
pronounced for their benefit, subject 
only to such claim as may be made there- 
on under the bail-bond. We are of 
opinion that the sentence of the 6th May, 
1845, is to be considered as a definitive 
sentence in favour of the respondents, 
and that the appellants, whose suit was 
not commenced till after the sentence 
was pronounced, are not. entitled to par- 
ticipate in the proceeds of the ship in 
common with the respondents, by whose 
diligence, and at whose risk and ex- 
pense the damage has been pronounced 
for the ship condemned, and the pro- 
ceeds realized. We shall therefore re- 
port to her Majesty, that, in our opinion, 
the appeal ought to be dismissed, and 
the sentence affirmed, with costs. 


Appeal dismissed, with costs. 





Grascott v. Lane.— Feb. 10 and 11,1847. 
BOTTOMRY BOND. 


Where the means exist of speedy communication 
with the owners, in England, of a ship in distress 
in a foreign port, and no unreasonable delay in 
the prosecution of the voyage would be occa- 
sioned by waiting for a reply to such communi- 
cation, the master of the ship has no authority to 
borrow money on bottomry at the foreign port. 


Tne main facts of this case, as they ap- 
peared by the bill, the answers, and the 
admission entered into by the parties 
were as follows :—On the 19th Septem- 
ber, 1835, John Ogilvie, as owner of the 
ship Margaret Ogilvie, entered into, in 
London, a charter party with Stewart 
Ker, on behalf of his house of Freeland, 
Ker, Collings & Co., of Rio de Janeiro, 
by which the ship was to sail to the 


Clyde, and there load from the factors of | 


the affreightors a cargo of merchandise, 
and proceed therewith to Rio, and, after 





up at the port or ports of loading and de- 
livering, not exceeding 100/. The ves. 
sel to be consigned to the charterer’s 
agents in Clyde and Rio, and the other 
ports of loading and unloading. On the 
25th September, the 300/. was paid by 
James Lang to John Ogilvie, and a re. 
ceipt was indorsed. On the 24th Octo- 
ber, in the same year, John Ogilvie being 
indebted tothe plaintiffs, the Glascotts, in 
1567. 8s. 7d.; to the plaintiffs Pearce, 
Phillips, and Bolger, in 64/. 11s. ; to Mr. 
William Shields in 145/. 7s. 11d.; and to 
the plaintiffs Hackwood and Trevarthen 
in 41/7, 4s. 3d., executed to the Glascotts 
a bill of sale of the vessel and her appur- 
tenances, and of all freights, charter par- 
ties, policies of insurance, and premiums, 
subject nevertheless to redemption on 
payment by John Ogilvie of the several 
sums of money, with interest, on the 31st 
March then next. The bill of sale was 
duly entered in the book of registry, pur- 
suant to the Registry Acts, as to mort- 
gages of ships. The vessel sailed from 
London for the Clyde, and arrived there 
early in December, 1835, and _ before 
Stewart Ker had made any advances 
on account of the ship, beyond the 3001. 
paid by Mr. Lang, he had notice of the 
mortgage by the indorsement on the cer- 
tificate of registry; but he was advised 
by his solicitor in Glasgow, that the plain- 
tiffs not having taken possession of the 
ship, he would be entitled to retain any 
advances he might make on account of 
the ship or of Mr. Ogilvie, as owner, in ac- 
counting forthe freight, in priority to the 
claim of the plaintiffs. In consequence 
of this advice, he expended 246/. 19s. 3d. 
for supplies and outfits, and payment of 
wages, and towing the ship, and he gave 
to David Gray an undertaking, dated 
the 2¥th December, 1835, to pay him 
1002. on receipt of information that the 
ship had arrived at Trieste, or of such 
an occurrence as to prevent her from 


delivering cargo, load a full cargo of | ever arriving there. The ship sailed for 
sugars, &c., and proceed to one port in| Rio early in January, 1836, and arrived 


the Mediterranean continent, and deliver | 
the same on being paid freight 41. per | 
ton of nett sugar or coffee, with 5/. per | 


there in April following, when she was 
unloaded and reloaded for Trieste, for 


which port she sailed late in May. Be- 


cent, and all other goods in like propor-| fore she left Rio, the charterers expend- 


tion, less 300/., to be paid in Clyde, upon 


ed in port dues, provisions, and necessa- 


the vessel clearing out at the custom-| ries in respect of the ship, 262/. 19s. 1d., 


house, and which money she might take | 


the particulars of which were vouched, 
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by the captain, and the amount indorsed 
on the ship’s register. The vessel ar- 
rived at Trieste on 9th October, 1836, 


‘and there discharged her cargo, and 


reloaded for London, having earned 
freight from the Clyde to Rio, and from 
thence to Trieste, 7901. 16s. On 2d 
September, 1836, the plaintiffs gave to 
Stewart Ker, at Glasgow, a formal writ- 
ten notice of the bill of sale, and the re- 
ceipt of that notice was acknowledged 
by Mr. Ker, in a letter dated 4th of the 
same month. On the 9th, the plaintiffs 
wrote and sent to Messrs. Reyer & Schlik 
of Trieste, ample instructions to enable 
them to take possession of the vessel, 
and to receive the amount of the freight, 
and, on the 22d, they forwarded to them 
a copy of the bill of sale, duly legalised, 
and also a power of attorney, with more 
complete instructions for that purpose, 
and the result of the last documents was 
duly notified by letters, dated 22d Sep- 
tember and 13th October, 1836. On the 
3d October, Mr. Ker had, by power of 
attorney duly legalized, authorised Lang, 
Frieland & Co., and Basil Frieland and 
John Boyce, all of Trieste, to take pro- 
ceedings against the ship upon her ar- 
rival at Trieste, to recover the sum of 
147/. 3s., and interest, and such power of 
attorney was in due course transmitted 
by post to Lang, Frieland & Co. On 
the 16th November, 1836, a bottomry 
bond was executed by the master of the 
ship, at Trieste, in favor of Mr. John 
Boyce, a partner in the house of Lang, 
Frieland & Co., for the sum of 483/. 10s., 
made up thus :—299/. 0s. 11d. for neces- 
saries supplied to the ship at Trieste, 
and 184/, 9s. 1d., the alleged balance due 
to Mr. Ker for monies advanced over 
and above the 790/. 16s., earned by her 
for freight as before mentioned, from 
Clyde to Rio, and from thence to Trieste. 
No notice of the necessity for the bot- 
tomry bond was given either to the plain- 
tiffs or to the Messrs. Reyer & Schlik, 
their agents, or to Mr. Ogilvie, the owner, 
although, as appeared by a letter from 
Messrs. Reyer & Schlik to the plaintiffs, 
dated 16th March, 1837, Messrs. Lang, 
Frieland & Co. were made fully ac- 
quainted with the nature of their instruc- 
tions. The solicitors for the plaintiffs, 
by a letter dated 15th September, 1836, 





addressed to Mr. Lang, gave the follow- 
ing notice :— 

“ Sir,—Understanding that the ship 
Margaret Ogilvie is addressed to your 
house at Trieste, we beg to acquaint 
you, that, on behalf of our clients, 
Messrs. Glascott Brothers, as mortga- 
gees of that vessel, possessing an abso. 
lute power of sale, the particulars of 
which have been communicated to your 
agent Mr. Ker, of Glasgow, we have in- 
structed Messrs, Reyer and Schlik, of 
Trieste, to take possession of the vessel, 
and to forward her to London. As it is 
desirable to obtain a freight for the ves- 
sel if possible, and as you have a serious 
interest at stake on account of the ad- 
vances made by you, which are secondary 
to our clients’ claims, the co-operation of 
your house with Messrs. Reyer & Schlik 
may be of essential service in doing the 
best for the vessel, so as to enable you to 
obtain reimbursement, and, at the same 
time, may assist us. We shall, there- 
fore be glad of such co-operation, if you 
see no objection thereto.” The vessel 
returned to London on the 21st January, 
1837, and the plaintiffs immediately took 
possession of her under the bill of sale, 
and they afterwards sold her for 1605/., 
and they received 300/. for the freight of 
the homeward voyage, and the bill was 
filed on the 23d January; and it prayed 
the delivery up of the bottomry bond to 
be cancelled, as being in fraud of the 
plaintiffs, as mortgagees of the ship, and 
her freight and earnings, and tor in- 
junction against proceedings in the ad- 
miralty court on the bond. 


Russel, Heathfield, and Prendergast, 
for the plaintiffs, said, that in the circum. 
stances of the case, it was for the defen- 
dants to make out that the occasion of 
the outlay of the money was one of 
pressing necessity, and that communi- 
cation between the master and the plain- 
tiffs, their agents, or the owner of the 
ship, was extremely difficult. In Arthur 
v. Barton, (6 Mee. & W. 188,) it was held, 
that, to justify the master in borrowing, 
it was necessary that the case should be 
one of pressing necessity—when the 
master could not communicate with the 
owner without great prejudice. In the 
case of The Lochiel, (Feb. 21st, 1843,) 











428 THE NEW-YORK LEGAL OBSERVER. 





Privy Council.—Glascott v. Lang. 





Dr. Lushington held, that the master 
could not bind the owner for money bor- 
rowed to repair his ship, there being no 
proof of pressing necessity, or difficulty 
of communication. Inthe case of La 
Isabel Bayo, (1 Dodd. Ad. Rep. 275,) 
Lord Stowell said, that the validity or 
invalidity of the bond rested upon the 
extreme difficulty of the communication 
between the master and his owner. The 
money must also be originally advanced 
upon the credit of the ship (The <Au- 
gusta D’ Blahn, 1 Dods. Ad. Rep. 283 ;) 
and the lender must make due inquiry 
to see that the vessel cannot proceed | 
without the money being advanced, or, 
the bond will not be supported. (The: 
Orelia, 3 Hagg. Ad. Rep. 75.) | 





Wigram and Stinton, for the defend- | 
ants, observed, that the claims of the; 
plaintiffs were not at all for supplies, for | 
some of the plaintiffs composed a firm 
of solicitors, who had a security fora 
bill of costs. The case made by the bill 
was one of fraud. The items of the bond 
were 184/. 9s. 1d. and 2997. Os. 1ld. As 
to the former, in no item of the account 
could it be said that there was any thing 
like fraud, nor inthe latter. Every shil- 
ling was for what was needed to the ves- 
sel. It had been said, that a bottomry 
bond could not be given for sums previ- 
ously due, but that was contrary to the 
opinion of Dr. Lushington in the case of 
The Hebe, (Notes of Cases in Ecclesiasti- 
cal Courts, vol. 4.) It had been insisted, 
that the 299/. Os. 11d. were paid for; 
damage to the cargo, port dues, and! 
other matters stated in the account; the} 
defendants had made a great mistake in| 
chartering the vessel, for that the plain- 
tiffs had nothing to do with the freight 
payable, for that was a debt payable by 
the defendants ; but, in truth, it was of 
no consequence what debt it was, so long 
as it was properly incurred for the safety 
or benefit of the ship. There was no 
fraud, nor could there be any fraud in 
any of the transactions. In order to en- 
title the plaintiffs to a decree, a case of| 
fraud must be made out; but it could not | 
be said that a case of fraud had been! 
made out here, either of fraud in its offen- | 
sive sense, or in that restricted and tech- | 
nical sense attributed to the word in this 
court, 








Knicunt Bruce, V. C.—The term 
“fraud,” as Mr. Stinton has justly said, 
is often used inthis court, with refer. 
ence to transactions over which the court 
has a jurisdiction, ina sense not impart- 
ing moral delinquency. That is the 
sense in which the word ought to be con- 
sidered here, and a decision against the 
defendants is perfectly consistent with 
an opinion that they acted only under 
an impression that they were in a pro- 
per manner protecting their just rights, 
This case, however, is one of very peculiar 
circumstances. I am not satisfied that, 
if Mr. Ogilvie’s interest in the vessel had 
not been incumbered, this bond could, for 
any period, have stood for the whole 
amount for which it purports to have 
been given. That, however, is not the 
question, or not the only question, here. 
His interest, if not wholly alienated, 
was heavily incumbered. The first in- 
cumbrances subject to the question on 
the bond were the plaintiffs. The plain- 
tiffs had a power of sale ; and, after pay- 
ing themselves, they would be accounta- 
ble for the surplus (if any) of the pro- 
duce of the sale... They therefore had 
an interest in the question, as to the va- 
lidity and rank of the bond beyond, and 
independently of the mere security to 
themselves for their own money. The ex- 
istence of their security was known to all 
parties. Every person concerned in these 
transactions had notice of it. Without 
entering, for it is not necessary to enter 
into all the details of the case with mi- 
nuteness, it is sufficient to call attention 
pointedly to the letter of the 15th Sep., 
which preceded by considerably more 
than a month the transaction of the bond 
in question,—the letter from the plain- 
tiff’s solicitors to Mr. Lang, who was the 
partner in the Rio house and in the Tri- 
este house, which has been so frequently 
mentioned. {Here his honor read the 
the letter already set forth.] Considering 
all the facts, of which the Rio house and 
the Trieste house had notice, consider- 
Ing especially this letter, lam of opinion 
that it was impossible for the house of 
Lang & Co., at Trieste, either on behalf 
of themselves or on behalf of the house 
at Rio, to obtain from Mr. Spence, 
whether the master or his mate, properly 
or effectually the bond in question, as it 
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was obtained without communication or 
application to the Glasgow Company, 

without communication or application 

to Pierce & Company, and without 

communication to Reyer & Co.; up- 

on that ground, but upon that ground 

alone, in a case circumstanced as this is, 

I feel myself obliged to declare that this 

bond cannot stand, and that it is a fraudu- 

lent instrument in thé sense in which I 

have before stated,—that the term ought 

to be considered as used here in a sense 

not disrespectful nor disparaging to- 

wards those who have ineffectually at- 

tempted to sustain this instrument in the 

prosecution and defence of what they 

considered their just rights,—in the pro- 

secution and defence of that which an 

honest and honorable man might, how- 

ever erroneously, have considered to be | 
his just rights. With regard to the costs, | 
it is impossible not to lament the great 

extent to which the costs in the suit have 

gone. These costs have, as I suppose, 

been mainly occasioned by the extent of 
the evidence to which the parties went 

upon the occasion of the motion and the 

appeal, the motion respecting the injunc- 

tion, upon both of which occasions the 

plaintiffs succeeded. I am of opinion, 

though not without some regret, that I 

am obliged, by the conclusion to which I 

have come upon the main question in the 

cause, and the general aspect of the case, 

to come also to the conclusion, in a sense 

and in a manner not in the least disre- 

spectful towards the defendants that I 

cannot refuse the plaintiffs their costs of 
the suit. The decree must be that the 

bond must be delivered up to be cancel- 

led. 





Court of Common Pleas. 


Before SIR N. C. TINDAL, C. J., and the rest 
of the Judges. 





Dormay v. BorRaDAILE. 


W. B. having effected a policy of insurance on his | 


own life, in which there was a proviso avoid- | 


ing the same, in case the assured should * die id 


by his own hands,” assigned the policy to trus- 
tees, under a deed of settlement, and covenanted 
with the trustees to pay the premiums, and “ to 
do and perform all such acts, matters, and 
things as should be requisite for continuing and 
keeping on foot the said policy.” W. B. after- 


wards was drowned ; and, by a verdict of a jury, 
it was found that he voluntarily threw himself in- 
to the water with the intention of destroying life, 
but that at the time of the committing of the act, 
he was not capable of judging between right and 
wrong ; and, in an action brought against the in- 
surance office, this court was of opinion that the 
policy was thereby avoided: Held, that the 
trustees were not entitled at law, under the cove- 
nant, to recover the money assured from the ex- 
ecutor of W. B. 


By order of the Master of the Rolls, the 
following case was stated :—The Rev. 
William Borradaile, in contemplation of 
his then intended marriage with Agnes 
Sarah Blizard Shaw, spinster, and in 
pursuance of an agreement entered into 
in that behalf, between the said parties, 
prior to the said marriage, and for mak- 
ing an additional provision for his said 
then intended wife, and the issue of such 
marriage, on the 30th May, 1828, effect- 
ed a policy of assurance on his own life 
for the sum of 1,000/. with The London 
Life Association, in the city of London, 
whereby, in consideration of the annual 
sum, or premium of 33/. 15s. therein 
mentioned and agreed to be paid to the 
said association by the said William 
Borrodaile, the association agreed to as- 
sure the sum of 1,000/. to be paid to the 
executors, administrators, or assigns of 
the said William Borradaile, within 
three calendar months after satisfactory 
proof should have been given to the said 
association of his death ; and in the said 
policy was contained the following pro- 
viso or condition, that is to say ,—‘ Pro. 
vided, and it is hereby declared to be the 
true intent and meaning of this policy of 
assurance, and the same is accepted by 
the said assured upon these express con- 
ditions: That, in case the assured shall 
die upon the seas, except in such pas- 
sages as are allowed by the rules of the 
said society, or go beyund the limits of 
Europe, or enter into or engage in any 
naval or military service whatsoever, 
unless license be obtained from a court 
of directors of the said society, or shall 
die by his own hands, or by the hands of 
justice, or in consequence of a duel, or 
if the age of the assured does not exceed 
thirty-six, or ifthe said assured be now 
afflicted with any disorder which tends 
to the shortening of life, orif a certain 
declaration bearing date the 20th May, 
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instant, made and signed by or on oad so to be.’ The said marriage was 
balf of the assured, and forming the ba-! shortly after the date and execution of 
sis of the contract between the assured the said settlement duly solemnized. and 
and the society, contains any untrue there were issue of the said marriage 
averment, this policy shall be void.” ' four children,—two sons and two daugh. 
The case then set forth an indenture of ters,—all of whom are now living. On 
settlement, bearing date the 12th June,! or about the 16th February, 1838, the 
1828, and made between William Bor-|said Rev. William Borradaile was 
radaile, the father of the said Rev. Wil- drowned in the river Thames—his hat 
liam Borradaile, of the first part, the said ‘and cloak having been then found on 
Rev. William Borradaile, of the second | Vauxhall Bridge, and the body having 
part, Thomas Blizard and Agnes Sarah been found on the 20th March, 1838, 
Blizard Shaw, of the third part, and! For the purpose of the present case, it 
John Watson Borradaile, Charles Hamp- is to be taken that the Rev. William 
den Turner, and William Cotton, of the | Borradaile was drowned, under the cir- 
fourth part, being the settlement made | cumstances stated in the verdict of the 
on the said intended marriage between |jury.in the cause of Borradaile v. Hunter, 
the said Rev. William Borradaile and | hereinafter set forth. The said Rey. 
the said Agnes Sarah Blizard Shaw, and | William Borradaile, on or about the 14th 
by which indenture the said policy of February, 1832, duly made and publish- 
assurance was assigned unto the said ed his last will and testament in writing, 
John Watson Borradaile, Turner, and} whereby he appointed amongst others, 
Cotton, to hold after the marriage upon| Abraham Borradaile, executor, and 
certain trusts therein mentioned, being | which will was duly proved on the 17th 
for the use and benefit of the said Agnes | March, 1838, by Abraham Borradaile, 











Sarah Blizard Shaw, during her life, 
and, after her decease, for the benefit of 
the issue of the intended marriage. And 
in the said indenture was contained a 
covenant by the said Borradaile, the son, 
with the trustees, their executors, admin- 
istrators, and assigns, that the said policy 
of assurance was, at the time of the ex- 
ecution of the said indenture of settle- 
ment, in full force and effect, and had not 
been assigned, charged, or incumbered 
in any wise ; and also for further assu- 
rance; and also the following covenant, 
that is to say: “ And the said William 
Borradaile, the son, doth hereby, for 
himself, his heirs, executors, and admin- 
trators, covenant, promise, and agree 
with and to the said John Watson Bor- 
radaile, Charles Hampden Turner, and 
William Cotton, their executors and ad- 
ministrators, that, in case the said in- 
tended marriage should be solemnized, 
he, the said William Borradaile the son, 
shall and will, from and after the solem- 
nization thereof, at all times during his 
life, duly pay all such premiums, and 
other monies, and do and perform all 
such acts, matters and things as shall be 
requisite for continuing and keeping on 
foot the said policy of assurance on his 
life hereinbefore assigned, or intended 


| who hath assets of the said testator. No- 
tice of the death of the said Rev. Wil- 
liam Borradaile was duly given by or on 
the part of the said John W. Borradaile, 
Turner, and Cotton, asthe trustees nam- 
ed in the said indenture of settlement to 
the said London Life Association, and 
several applications were made to the 
said association for the payment of the 
sum of 1,000/., so assured, by the said 
policy of assurance as aforesaid; but 
the managers and directors of the said 
association refused to pay the said sum 
of 1,0002. insured by the said policy. In 
Trinity term, 1839, the said John W. 
Borradaile, Turner, and Cotton, caused 
an action to be brought in the name and 
with the permission of the executor of 
the Rev. William Borradaile, against 
Sir Claudius Stephen Hunter, Bart., as 
the surviving trustee of the said London 
Life Association, who had executed the 
said policy, for the purpose of recover- 
ing from the said association the said sum 
of 1,000/., so insured by the said policy, 
as aforesaid. The said Sir Claudius 
Stephen Hunter pleaded to such action 
that the said William Borradaile, the 
assured, named in the said policy, had 
died by his own hands, and that in conse- 





quence thereof, the said policy had be- 

















THE NEW-YORK LEGAL OBSERVER. 431 





— ee 


Court of Common Pleas.—Dormay v. Borradaile. 





come void. The said cause came on for | nant in that deed to keep the policy on 
trial before the Right Hon. Mr. Justice | foot. The clear meaning of the words 
Erskine, and a speciaPjury, at the Guild- |“ do and perform all such acts, matters, 
hall in the city of London, at the sittings and things as shall be requisite for con- 
after Michaelmas term, 1841, and the tinuing and keeping on foot the said po- 
jury then returned the following verdict, ‘licy of assurance on his life,” is, that the 
viz. : “‘ That the Rev. William Borradaile covenantor would do all that should be 
voluntarily threw himself into the river, | requisite for keeping the policy an 
intending to destroy his life, but that, at | available one. Though the words in the 
the time of committing the act, he was | covenant are affirmative, still they would 
not capable of judging between right and have a negative operation, if such a con- 
wrong.” Upon such finding of the jury, struction should be necessary in order 
a verdict was, under the said judge’s di- | to restrain acts inconsistent with the in- 
rection, entered for the defendant in the | tention of the covenant. Thus, in Com. 
said action, leave being given to the Dig. “ Covenant,” E. 2, it is said to bea 
plaintiff to apply to the court to set aside breach of covenant, “‘ if a man covenants 
such verdict, and that a verdict might be | to leave all the trees upon the land, and 
entered for the plaintiff for 1,1277.dam-|he cuts them down and leaves them 
ages, with interest thereon at the rate of there.” “And if a brewer covenants to 
5l. per cent. per annum from the Ist deliver all his grains for the cattle of the 
July, 1838, when the said sum became | plaintiff, and he puts hops to them be- 
demandable or payable under the said | fore delivery.” (R. Raym. 464.) So, here, 
policy, up to the 4th day of Hilary term | the acting in a manner which would de- 
then next following. In Hilary term, | feat the policy would be a breach of this 
1842, a rule nisi was granted, which was | covenant which is to keep the policy on 
argued in Trinity term, 1842, and in| foot, Suppose the assured had gone be- 
Easter term, 1843, judgment was given yond the limits of Europe without a li- 
upon the said rule by the majority of the | cense from the directors, the insurance 
said court, in favor of the defendant, | office would not have been bound, and 
whereupon the rule was discharged, and | the covenant, it is submitted, would have 
a judgment was entered up for the de-|been broken. It is true, that, in the 
fendant in such action, with costs, 40s.| present instance, the breach was not 
The Master of the Rolls directed the | completed until the death of the cove- 
foregoing case to be stated for the opin- nantor; but every covenant ought to be 
ion of the court of common pleas. The | construed according to the intention of 
question was, whether the said John W. the parties, as manifested by the lan- 
Borradaile, Turner, and Cotton, were guage used; and, as the death destroyed 
entitled at law, under the aforesaid cove- the policy, and prevented it from being 
nant of the said Rev. William Borradaile, | available, this covenant became broken 
deceased, contained in the said indenture by the defendant, notwithstanding the 
of the 26th June, 1828, to recover the act done was the death of the defendant; 
said sum of 1,000/. from the said Abra- nor does it matter for that purpose, 
ham Borradaile, the executor of the said whether the covenantor was, at the time 
Rev. William Borradaile. The case of his throwing himself from the bridge 
came on for argument in Easter term ‘sane or not. The rights and interests of 
last. ‘third parties are not to be affected by 
reason of the insanity of the covenanter 
Sir T. Wilde, Serg’t, (R. Palmer at the time of his breach of covenant. 
with him,) for the trustees under the. 
deed of settlement, claimed the right to | Channell, Serg’t, (V. Lee and Camp- 
begin, as the affirmative issue was with dell, with him,) contra.—The case of 
them, which was allowed by the court., Weaver v. Ward, (Hob. 134, is an au- 
It is submitted, that the covenantees in thority for the distinction which exists 
the deed of settlement of June, 1828, are between subjecting a lunatic to a pro- 
entitled to sue the executor of the Rev. ceeding of a criminal nature, and mak- 
W. Borradaile for the breach of cove-! ing him liable to a civil action for an in- 
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jury which he has inflicted. That case 
has never been overruled; and, there- 
fore, it is admitted that a person may be 
responsible in damages for acts which 
have occurred contrary to his intention. 
The question here, however, will rather 
depend on the construction to be put on 
the covenant. In the case of Borradaile 
v. Hunter, (5 Man. & G. 639,) this court 
differed in opinion as to this very policy 


being avoided; and if the view of the 


Lord Chief Justice in that case be the 


correct one, then there would be no} 


right to recover on this covenant; as, in 
that case, there would be no breach. But, 
supposing this court to abide by the 
opinion of the majority of the court in 
Borradaile v. Hunter, what, then, are the 
words and construction of the covenant 4 
There are evidently some acts which are 
positively to be done by the assured, viz. 
he is to pay allthe premiums; but, upon 
reference to the condition annexed tv the 
policy, there are others which depend on 
a contingency ; that is to say, “ that in 
case the assured should go beyond the 
limits of Europe, or enter into or engage 
in any naval or military service,’’ when 
a license is to be obtained from the di- 
rectors, or the policy to be void ; and it 
is with respect to this that the words in 
the covenant are introduced, “‘ to do and 
perform all such acts, matters, and things 
as shall be requisite for continuing and 


keeping on foot the policy.” Moreover, | 


it would be unreasonable to suppose that | 
the words in this covenant were intend- | 
ed to have reference to acts to be done | 
otherwise than in the lifetime of the as- | 
sured, and therefore, there has been no! 
breach, as Borradaile did not die in his 
lifetime. To carry out the construction 
put on the covenant by the covenantees, 
it would be necessary to introduce the 
words, that the assured would not de- 
stroy himself at a time when he was not 
capable of judging between right and 
wrong. The question is, not so much 
whether the assured would not, as a lu- 
natic, be liable, as whether the covenant 
was to do any thing at a time when he 
was insane and incapable of distinguish- 
ing between right and wrong. 


Sir T. Wilde, in reply.—The destruc- 
ofthe policy was the breach of the cove- 








nant. The general principle is always 
to collect from the instrument, if possi. 
ole, the, intention of the parties; and 
that has not been denied on the other 
side. (Platt on Covenants, p. 55.) The 
party covenants to keep the policy on 
foot. Now, can it be said he has done 
so, when, during his life, he has commit- 
‘ted an act, the effect of which has been 
_to destroy the policy ? 

The following certificate was after- 
wards sent: 

“* We have heard this case argued by 
| counsel, and have considered it, and are 
of opinion that John Watson Borradaile, 
| Charles Hampden Turner and William 
| Cotton, are not entitled at law, under the 
| aforesaid covenant of the said Rev. Wil- 
\liam Borradaile, deceased, contained in 
| the said indenture of the 26th of June, 
| 1828, to recover the said sum of 1000/. 
from the said Abraham Borradaile, the 
‘executor of the said Rev. William Borra- 
' daile. 
“'THo’s CoLTMAN, 
| “ W. Maute, 

“C, CreswE...” 


Norton vy. Seymour, and another.—Jan- 
uary 15th, 1847. 





EVIDENCE——PARTNERSHIP—SIGNING IN THE 
NAME OF THE FIRM. 


In an action against E., one of two partners, there 
being evidence of the defendant having admitted 
herself to be a partner, a printed circular issued 
from the house of business, containing a state- 
ment by the defendant that the business would 
in future be carried on inthe name of S. & E., was 
held admissible to show the names of the part- 
ners, though there was nothing in evidence to 
show that the circular had been issued with the 
knowledge of the defendant. 

The addition of the christian names of the partners 
to the style of a partnership, consisting of the sur- 
names of the partuers only, does not prevent the 
signature to a promissory note by one partner 
from binding the firm. 


Tuts was an action of assumpsit against 
two defendants upon a promissory note, 
with counts for goods sold, and on an ac- 
count stated. Seymour, one of the de- 
fendants, suffered judgment by default, 
and Eyres, the other defendant, pleaded 
to the first count, that she did not make 
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the note, and non-assumpsit to the other 
counts. Upon the trial of the cause be- 
fore the under sheriff for the county of 
Surrey, the evidence was, that the pro- 
missory note on which the action was 
brought was signed by the defendant 
Seymour only, and was in the following 
form :— 
“ We promise to pay two months after 
date,” &c. 
(Signed) 


and 


*“ Tuomas Seymour 
‘Saran Eyres.” 


It did not appear that the defendant 
Eyres ever saw the note, or knew of its 
existence. The question raised at the 
trial was, whether the defendant Eyres 
was a partner with the other defendant, 
and if so, whether she was bound by the 
above form of signature to the promis- 
sory note. There were given in evi- 
dence some invoices headed “ Messrs. 
Seymour & Eyres,” and also a printed 
circular which had been issued from the 
house where the business had been car- 
ried on.. The circular was addressed to 
the surrounding neighborhood, had con- 
tained the thanks of the defendant Eyres 
for past favors to her late husband, and, 
soliciting a continuance of them, stated, 
that, in future, the business would be car- 
ried on in the name of Seymour & Eyres. 
It did not appear that the circular had 
been issued with the knowledge of the 
defendant Eyres, but there was the evi- 
dence of a witness, that, before the cir- 
cular issued, he had called on her, and 
she had stated to him that she considered 
herself a partner. The reception of this 
circular in evidence was objected to at 
the trial, and it was also objected, that | 
the defendant Seymour had no authority | 
to bind in this way his co-partner. Both 
these objections were overruled, and the 
plaintiff obtained a verdict, damages 13/, 
ls. 3d. 


Fortescue now moved for a new trial, 
on the ground of the improper admission 
of evidence, and for misdirection. As to 
the first point, it was not shown that the 
circular ever came to the hands or know- 
ledge of the defendant Eyres. It was 
offered in evidence to prove that a part- 
nership existed, and for that purpose, it 





is submitted it was inadmissible. [| Maule, 
VOL. Vv. 35 


J.—The circular was tendered in evi- 
dence to show that the parties to the cir- 
cular and the parties to the note were the 
same parties, and that a general authori- 
ty was given to sign the joint names,] 
Then it should have been shown that the 
circular came to the hands or knowledge 
of the defendant Eyres. [ Maule, J— 
She admitted that she was a partner, and 
any document, therefore, issuing from 
the partnership business, is a docu- 
ment to bind her.] As to the second 
point, the note is not signed pursuant 
to the authority given by the circu- 
lar. The authority of one partner to 
bind another is binding only when the 
name of the firm is used. Here the 
note is not signed in the name of firm; 
it is signed “Thomas Seymour and 
Sarah Eyres,” whilst the name of the 
firm is Seymour & Eyres.” In Kirk v. 
Blurton, (9 Mee. &.W. 284); it is said, 
that a partner has no implied authority 
by law to bind his co-partners by his ac- 
ceptance in the true style of the partner- 


ship. 


Wipe, C. J.—It does not appear to 
me that there is any ground for this ap- 
plication, and I think, therefore, there 
should be no rule. The handbill was 
properly admitted in evidence, for the 
defendant Eyres said she considered her- 
self a partner, so that she was a partner 
in that particular business; and the cir- 
cular was issued from the house where 
the name so appeared. With respect to 
the other point, I do not think that the 
case cited (Kirk v. Blurton) is at all in 
point; there, a bill was issued by Blur- 


‘ton for his own purposes, though in the 


name of the firm, Blurton & Co.; and 
it appeared, also, that the business had 
always been carried on in the name of 
Blurton alone. Here, the names on the 
note are the actual names of the part- 
ners, the only variation being the addi- 
tion of their christian names, The body 
of the note contains a joint promise, and 
the note is concluded by the joint signa- 
tures. 


Mau te, J.—With respect to the signa- 
ture of the note, it is signed by one part- 
ner with the true names of himself and 
partner, and the question is, whether the 
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other is not bound thereby. Unless |security hereby made, shall be upon, or 
there had been such evidence by which | belonging to, the workshops, outhouses, 
it could be inferred that a permission | or dwelling-house and premises, &c., to 
had not been given, I should hesitate be- | have and receive and take the said goods 
fore I said the signing was not sufficient | as per schedule. And the said defendant 
to bind the other. Ifa business had been doth hereby covenant with the said H. 
carried on under a fictitious name, and Daines, that he will, on the 8th Feb- 
a bill had been issued for partnership | Fuary, 1846, well and truly pay the sum 
purposes, signed by one partner with the | of 100/., together with interest at 4/. per 
real names of the partners, I should be | cent., and in default of payment of the 
sorry to say that the signature would not | said principal, sum, &c., at the day ap- 
be binding upon the whole firm. Here, | pointed for payment thereof, it shall be 
by the printed circular, it is said that the lawful for the said H. Daines to hold, 
business is to be carried on in the name | make use of, and possess the said goods 
of “ Seymour & Eyres.” Then, does the | hereby assigned,” &c. The deed by 
addition of the christian names of the | itself was sufficiently stamped, but, upon 
partners make in this any variation? I | its being tendered in evidence, the de- 
think not. As to the other point, I also | fendant objected to its admissibility, un- 
think that there was sufficient evidence | less the schedule referred to by it was 
to enable the jury to find that the defend- | likewise produced. One of the plain- 
ant Eyres had authorized her partner to | tiff’s witnesses proved, on cross-examina- 
use the name of the firm. sion, that the schedule was in his posses- 
tion, but it was not produced. No no- 

Creswett and Wituums, J. J., con- | tice to produce it had been served upon 
extred. Rule refused. | the plaintiff. The learned judge was of 
opinion that the deed was complete in 
itself without the schedule, and reserved 
it, therefore, in evidence. Thereupon 
the plaintiff had a verdict; leave being 
reserved to the defendant to set aside 
this verdict and enter a nonsuit, should 
the court be of opinion that the produc- 
A., by deed, covenanted to pay B. a certain sum of | pee en of the said deed without the schedule 

money on a certain day. Such deed also con- | W@8 insufficient. A rule was according- 

tained an assignment by A. to B. of certain | ly obtained on behalf of the defendant, 


goods, &c., “as per schedule.” In an action | the case of Weeks v. Maillardet, (14 East, 
brought for a breach of covenant for the non- | 568 ) being cited 

payment “. the money, and non est factum : = ; 
pleaded :—Held, that it was not necessary for the 
plaintiff to produce the schedule referred to in| Shee, Sergt., and Petersdof, now showed 


proof of his case. cause. The schedule in this case neither 
formed part of the deed, nor was it in- 
Tuts was an action of covenant. The! cumbent on the plaintiff to put the 
breach alleged in the declaration was the | schedule in evidence in ordér to make 
non-payment by the defendant to the! out his case. ‘The covenant of the deed, 
plaintiff of the sum of 1001. together with |in respect of which the action was 
interest thereon, at 4/. per cent, due on} brought, was a simple covenant to pay 
the 8th February, 1846. The defendant the sum of 100/. on a certain day, with 
pleaded non est factum, and fraud. At) a breach that the defendant had not paid 
the trial, which took place before Colt-| it. The collateral security which the de- 
man, J., at the sittings for Middlesex, | fendant gave by way of assumpsit of his 
held after last Trinity term, the plaintiff goods was not at all in question. If the 
put in evidence a deed, by which the de- | defendant had wanted to put the schedule 
fendant purported to assign to the plain-| in evidence, he should have served the 
tiff “all and every the goods, fixtures, | plaintiff with a notice to produce it; and 
tools, utensils, &c., which are now, or at. if, in obedience to this notice, the plain- 
any time during the continuance of thi | tiff had thougnt fit to produce it, the 


8 


Danes v. Heatu.—Jan. 29. 


EVIDENCE——-DEED—-SCHEDULE—NON_ EST 
FACTUM. 





a” 








ld 
1C- 
ile 


ig- 
nt, 
st, 











THE NEW-YORK LEGAL OBSERVER. 435 





Court of Common Pleas.—Daines v. Heath. 





schedule would then have been the de- 
fendant’s evidence, and subject to any 
objection, on the score of stamps, Xc., 
which the plaintiff might make to it. 
Weeks v. Maillardet, (14 East, 568,) 
which was cited in moving for this rule, 
is perfectly distinguishable from the pre- 
sent case. There the action was brought 
for not delivering certain pieces of me- 
chanism, the covenant in the deed being, 
that the defendant would deliver to the 
plaintiff by a certain day “the whole of 
his mechanical pieces, as per schedule 
annexed :” the defendant pleaded non est 


factum, and proved that he never was a 


party to such a covenant, for there was 
no schedule annexed to the deed at the 
time he executed it. But Duck v. Brad- 
dyll, (McClel. 217,) is precisely in point, 
and decides this case in favor of the 
plaintiff. In that case a lease referring 
to certain inventories was produced at 
the time, duly stamped and executed by 
the parties. But the inventories them- 
selyes, although proved to have been 
signed, were not produced ; and it ap- 

eared also that they were not stamped. 
Tt was held that the lease was not vitiated 
by referring to unstamped inventories, 
and that its production was sufficient to 
prove the plaintiff's case. 


Baddeley, contra.—This rule ought to 
be made absolute. Duck v. Braddyll is 
not in point. The question there was, 
whether the non-stamping of the inven- 
tories was or was not a fraud upon the 
stamp laws. There was no objection 
taken that the lease itself was incom- 
plete without the production of the in- 
ventories referred to by it. The deed in 
the present case professed to be a con- 
veyance of certain property by way of 
mortgage ; none of the goods were set 
out in the deed, but they are in a schedule 
which is expressly referred to by the 
deed. How then, can it be ascertained 
with any certainty what, in point of fact, 
was conveyed? By reading the deed 
and the schedule together, can it alone 
appear what is the meaning and effect 
of the assignment. For this purpose it 
is the same as if the schedule had been 
inserted bodily in the deed. ‘“ Verba re- 
latea hoc maxime operantur per referentiam 
ut im eis inesse videntur.” The habendum 





of a deed is one of its most material 
parts; (Com. Dig. “ Fait’’); and if this 
habendum ve sufficient without reference 
to the schedule, then the whole deed is 
of none effect without the schedule. The 
language of Lord Ellenborough, in Wells 
v. Maillar det, is strictly applicable to the 
present case. His lordshipsays, “ With- 
out the schedule there was no duty to be 
performed by either party. The-sche- 
dule alone designates the subject-mat- 
ters to be delivered up by the one party, 
and paid for by the other. The whole 
deed was inoperative, unless the schedule 
was co-existing with it, and forming part 
of the obligation. Taken by itself the 
deed is insensible, and has no object to 
operate upon ; therefore, it is not the de- 
fendant’s deed without the schedule 
which gives effect to the whole of the 
duties to be performed on either side. 
The articles assume, that, at the time of 
their execution, the schedule was an- 
nexed; and if there were then no sche- 
dule, there was no deed for any sensible 
purpose ; for no duty could be demanded 
on the one side, or performed on the 
other, without the schedule. [Maule, J. 
What Lord Ellenborough said in that 
case was said in reference to the particu- 
lar deed there in question. You are 
striving to make a general proposition of 
what fell from his lordship.| Suppose 
the schedule in the present case had been 
in any way tampered with, the whole 
deed would then have failed. [ Wilde, 
C. J.—Suppose the parties had forgot- 
ten to make out any schedule whatever, 
would that have effected the covenant to 
pay ?] Perhaps not; but ifit be proved 
to be in existence, it must be produced. 
Cook v. Remington, (6 Mod. Reg. 237.) 


Wipe, C. J.—I own that it appears 
to me that there is no difficulty whatever 
inthis case. There is a deed containing 
a covenant to pay a certain sum of 
money on a certain day; and so far as 
suvth covenant is concerned, nothing ex- 
trinsic to the deed is referred to by it. 
That covenant is entire, distinct, inde- 

endent: and effect can be given to 
it therefore without reference to any 
other parts of the deed. It sometimes 
happens, as in the present case, that, be- 
sides the covenant for the payment of 
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money, there is an assignment of goods 
as a collateral security; and it will de- 
pend upon the mode in which the plain- 
tiff declares, whether he is bound to pro- 
duce at the trial, upon a plea of non est 
Jactum, other documents referred to by 
the deed. But when the declaration is 
framed upon the covenant for the pay- 
ment of money only, I cannot see upon 
what ground other documents referred to 
by other parts of the deed can be re- 
quired to be proved by the plaintiff. If 
fraud is relied upon by the defendant as 
an answer to the action, it is always open 
to him so alleging fraud to produce evi- 
dence in support of his pleas. Upon 
neither principle nor authority, therefore, 
ought this objection to prevail. In the 
case of Weeks v. Maillardet, the action 
was brought upon the covenant to deliver 
the several pieces of mechanism con- 
tained in the schedule; and it was well 
held, therefore, that the schedule must 
be produced by the plaintiff, but here, if 
no schedule whatever had been executed, 
the action will lay upon the simple cove- 
nant for repayment of the money. Upon 
these grounds, I think that this rule must 
be discharged. 


Maute, Creswett, and VaAuGHAN 
WiuiaMs, J. J., concurred. 
Rule discharged. 


Puituirs v. Name AND OTHERS.—Jan. 
25, and May 8, 1847. 


INSURANCE—PERILS OF THE SEA-—TOTAL 
LOSS. 


Where a vessel, in consequence of a storm, is in- 
jured to such an extent, that the cost of her re- 
pair would come to more than her value when 
repaired, the assured is entitled to recover as for 
a total loss, although the vessel, from the decayed 
state of some of her timber, require it to be re- 
placed with new timber, instead of fresh fastén- 
ings only, there being no reason to doubt that the 
decayed parts were strong enough for the vessel 
to have safely performed her voyage, if she had 
not encountered severe weather. 


Tuis cause was tried, before Erle, J., at 


‘case sufficiently appear in the judgment 
_ of the court. 

| Thesiger, Shee, Serg’t., Channell, Serg’t., 
and Greenwood, showed cause, on behalf 
of the plaintiff, against the rule. 


_ The Attorney General, Byles, Serg’t., 
‘and J. Wilde, were heard, on behalf of 
the defendants, in support of the rule. 
Cur. adv. vult. 
Co.tTman, J., now delivered the judg- 
ment of the court.—This is an action on 
a policy of insurance on the ship Brox- 
bournbury, from London to Bombay and 
China, and thence backto London. By 
a clause in the policy, the ship was al- 
lowed to be seaworthy for the then pre- 
sent voyage. The defendants had paid 
607. per cent. into court; the plaintiffs 
claimed to recover as for a total loss. 
The vessel sailed for her homeward voy- 
age on the 22d March, 1843; in April 
following she met with a violent storm, 
by which she received much damage, 
}and was obliged in consequence to put 
‘into the Maurituis. On examination of 
the vessel at Maurituis, it was found very 
|extensive repairs would be necessary in 
lorder to make the vessel seaworthy ; 
that many of the beams were broken, 
and many of the bolts and fastenings 
loosened, and, the vessel being ‘old and 
in many parts decayed, the decayed 
parts could not be again made use of, as 
they would not bear re-bolting, but re- 
‘quired to be replaced with new tim- 
ber. It appears, from the report of the 
| learned judge, that, in summing up the 
case, he left to the jury the question, 
| whether the cost of the repair of dam- 
| age arising from the perils “insured 
|against would have been greater than 
the value of the ship when repaired, di- 
-recting them, if it was greater, they 
should find for the plaintiffs. The jury, 
therefore, found for the plaintiffs for a 
total loss. In last Michaelmas term @ 
rule nisi for a new trial was obtained, on 
|the ground of misdirection ; or, if there 
| was no misdirection, on the ground that 
_the verdict was against the weight of the 
evidence. The ground on which the di- 











the sittings for London after last Trinity rection was complained of was, that the 
term. The facts and arguments in the judge ought to have told the jury, in con- 
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sidering the repairs that were neces- 
sary, they ought to exclude from their 
estimate all such repairs as the decayed 
state of some parts of the ship made ne- 
cessary; and the case in the American 
courts, of Hyde and another v. The 
Louisiana State Insurance Company, was 
referred to in support of the argument. 
It appears to us, that there is no misdirec- 
tion in the summing up of the learned 
judge, as the jury were directed by him 
to consider the damage arising from the 
perils insured against as matter on which 
the estimate was founded. As, however, 
it was possible that the jury might have 
misunderstood the meaning of the judge’s 
direction, we desired to be furnished 
with the depositions which had been taken 
in the case in order to see whether there 
was any thing in the evidence which 
might lead us to suppose that the jury 
had not rightly apprehended the point 
they had to decide ; but, on a careful ex- 
amination of the evidence, we see no 
ground for thinking that there were any 
repairs, in the case, included in the esti- 
mate, except such as were fairly refera- 
ble to the perils of the sea. It is true, 
evidence was given that parts of the ship 
were much decayed, but there is no rea- 
son to doubt that the decayed parts were 
strong enough for the ship to have safely 
performed her voyage if she had not en- 
countered severe weather; there was evi- 
dence of a number of additional knees 
which had previously been placed all 
over the vessel, and had caused the beam 
ends to be so much decayed by numer- 
ous bolts passing through them that it 
was impossible to re-fasten the ship with 
the same beams. This defect in the 
beams may have been the cause whereby 
the new beams were necessary, but it 
was a peril of the sea which loosened the 
fastenings of the ship, and rendered it 
necessary the ship should be re-fastened. 
So, with reference to the top sides, which 
it appears it would have been necessary 
to replace by new, and which are shown 
to have been old and decayed, and the 
bolt hole much enlarged. The evidence 
seems to us to show satisfactorily the bad 
state of the top sides arose from the 





which occasioned the necessity for put- 
ting in new top sides. There is noth- 
ing, in the view we take of this case, 
which at all conflicts with the case that 
was cited from the American courts. 
In that case Mr. Justice Porter, in giv- 
ing the opinion of the court, is reported 
to have said, “ we apprehend the rule to 
be, that, in case an injury is received by 
an old decayed vessel, which, indepen- 
dent of the accident, might have run for 
some time, if the repairs cannot be put 
on her in such a manner that the unsound 
part can be used as formerly, without an 
expense equal to half the value, or, in 
others word, when the injury which the 
insurers are obliged to make good is the 
cause of the decayed parts requiring re- 
pair, that then the insurers may aban- 
don.” (Reported 2d Phillips on Insu- 
rance, 281.) We are, therefore, of opi- 
nion that the verdict in this case is right, 
and that the rule for a new trial should 
be discharged. 
Rule discharged. 





Jn Admiralty. 
Tue Giesy Kine.—April 16, 1847. 
‘COLLISION—PILOT—cosTs. 


A ship towed by a steam-tug, and in charge of a 
pilot taken on board compulsorily, came into 
collision with another ship at anchor. ‘The da- 
mage which ensued was in great part caused by 
the anchor of the former, which was hanging 
over her bow, and was alleged to have been im- 
properly catted: Held, that the owners were ex- 
onerated ; first, because the cause of the collision 
was the improper steering or towing of the ship, 
so that her position, which it was the duty of the 
pilot to attend to, and not the anchor, was the 
primary cause of the damage. Secondly, that 
even if the improper catting of the anchor could 
be considered the cause of the damage, it was 
the duty of the pilot to attend tothe hanging of 
the anchor. 

Where exemption from liability is claimed in con- 
sequence of there being a pilot on board, who is 
held to have been solely in fault, the court 
will make no order as to costs. 


Tuis was a cause of damage, by reason 
of collision ; and the vessel proceeded 


working and straining of the ship in the against having been found in fault, it 
tempest, and the fair result of the evi-| was contended that her owners were 
dence is, that it was a peril of the sea’ exempt from liability, as they had a pi- 
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lot in charge, who had been taken on 
board compulsorily, under the provisions 
of 3 and 4 Vict. c. 118, § 60. 


Sir J. Dodson, Q. A., and Robinson, | 


for the owners of the Gipsy King, re- 
lied upon the evidence, showing that a 
pilot was on board, and cited The Ma- 
ria, (1 W. Rob. 95;) The Agricola, (2 
W. Rob. 11;) The George, (9 Jur. 676.) 


Addams and Jenner, contra.—The 
blame is not that of the pilot alone, but 
one of the master and crew also. The 
accident arose from the anchor of the 
Gipsy King not being properly catted, 
so that the fluke was driven into the 
bows of the other ship; and had the an- 
chor been in a proper position, the ships, 
although close, would not have come in- 
to collision. 


Dr. Lusuineton.—This is a_ suit 
brought by the owners of The High- 
lander against the owners of The Gipsy 
King for damage, in consequence of 
collision. The Highlander, laden with 
a cargo of pig iron for Rotterdam, left 
Glasgow on the 25th April, 1846, and in 
the course of that afternoon, having pro- 
ceeded some way down the river, she 
was anchored opposite to Dumbarton 
Castle, on the north side of the channel. 
In the evening, the customary light was 
put in the larboard fore-rigging. About 
ten o’clock at night The Gipsy King, 
being the last of three vessels in tow of 
a steamer, struck the Highlander on the 
larboard bow, and did the damage in 
question. In February last the cause 
was argued, when the court was assisted 
by two of the Elder Brethren of the Tri- 
nity House. Upon that occasion I re- 
quested their consideration of two points : 
first, whether The Gipsy King had not 
room to have avoided the collision if she 
had been properly managed ; secondly, 
whether the Highlander had her anchor 
improperly laid in the deep channel. 
The substance of the answer to the first 
question was, that The Gipsy King had 
room to have avoided the collision ; and 
in proof of such answer, one of the Eld- 
er Brethren observed, that the fact of the 
three other vessels having previously 
passed, proved that there was sufficient 


room. The answer to the second ques. 
tion was, that The Highlander had an- 
chored in the deep water channel merely 
to stop the tide, which is always allowed 
for a tide or two, without being moored. 
They were of opinion she was properly 
anchored, taking a distinction between 
| anchoring and mooring. The result of 
| those answers was, that, in the opinion 
|of the Trinity Masters, The Gipsy King 
| was to blame; in this opinion the court 
| concurred, and consequently, unless the 
owners of the Gipsy King have a de- 
| fence in law, but not on the merits, they 
must pay the damage. On a subsequent 
day, when the Trinity Masters were not 
present, the cause having lasted till late 
in the afternoon of that day, when it was 
first heard, the counsel for The Gipsy 
King contended that the schooner was 
not liable, because The Gipsy King 
was at the time of the collision in charge 
of a duly licensed pilot, and that there 
was a legal obligation to take such a 
pilot, under a penalty. I have referred 
to the statutes respecting the navigation 
of the river Clyde, namely, the 6 Geo, 
4, c. 117, and the 3 and 4 Vict. c. 118, 
and also to the rules of navigation said 
to have been made in pursuance of these 
acts. It appears to me, that The Gipsy 
King was bound, under a penalty, to 
have a licensed pilot on board, and that 
she had a duly licensed pilot. I do not 
enter into the consideration of these sta- 
tutes and regulations more particularly, 
because I apprehend that the import of 
them was not denied in the argument, 
and it would be therefore unnecessary. 
According to the opinion I have hitherto 
expressed, the owners of The Gipsy 
King having on board a pilot, compulso- 
rily taken in charge of their -vessel, 
would be exonerated from any damage 
done by her to another vessel by colli- 
sion, if such collision could, under the 
circumstances of the case, be attributa- 
ble to the pilot only. This principle, 
also, was not contested at the argument ; 
but it was contended that the collision 
arose from acts improperly done, for 
which the pilot was not solely to blame, 
and if he was not solely to blame, 
that the owners must pay, according to 
‘the principle sanctioned by the Judicial 
Committee in the case. of The Diana, 























THE NEW-YORK LEGAL OBSERVER. 439 
In Admiralty—The Gipsy King. 
(4 Moo. P. C. R.) This being the admit- | having several vessels in tow. I do not 


ted principle, it remains to examine the 
facts, and endeavor to ascertain under 
which rule the circumstances bring this 
case, namely, under that rule whereby, 
when a pilot is on board in charge, the 
owners are exonerated, or that rule, al- 
though there was a pilot on board, yet, 
if the error was shared in by any of the 
crew, then the responsibility is not taken 
off. The Gipsy King was a vessel tra- 
ding regularly between Glasgow and 
Liverpool. On the present occasion she 
was prosecuting her voyage from Liver- 
pool to Glasgow. Having reached Gree- 
nock, she came to anchor there to wait 
the tide; the master engaged The Gul- 
liver steam-tug to tow The Gipsy King 
to Glasgow, but she was to be left at 
Bowling Bay, ten miles from Glasgow, 
to discharge part of her cargo, and the 
steam-tug was to come for her subse- 
quently. A licensed pilot was employed, 
and the charge of the vessel given up to 
him. The schooner, together with two 
other vessels, was taken in tow by the 
steamer, and proceeded up the river, the 
schooner being the last of the three so 
taken in tow. The court has, on a former 
occasion, expressed its opinion, that a 
ship in charge of a pilot, and also in tow, 
is to be considered, prima facie, at least, 
in the charge of the pilot under ordinary 
circumstances. That if the cause pur- 
sued by the steam-tug is in conformity 
with the directions of the pilot, and a col- 
lision takes place, the pilot is responsible, 
and not the owners of the steam-tug, 
which ought to obey the pilot. If, how- 
ever, the steamer disregarded the direc- 
tions of the pilot, then the owners of the 
ship would be responsible as for the acts 
of their servant, and the owners of the 
steam-tug might be responsible over to 
them in another form of action. This, at 
first sight, seems all plain enough; but 
the case becomes rather more compli- 
cated when there are three vessels in 
tow,—a pilot, as in this case, on board 
the steamer, and, perbaps, pilots on 
board the other two vessels. I therefore 
wish expressly to guard myself against 
being understood to lay down any gene- 
ral rule which could be applicable to the 
peculiar cases which might arise<from 
such a state of things, namely, a steamer 





understand, however, that, in the present 
case, any such question has arisen. I 
believe 1 am correct in saying, that the 
conduct of the steamer is not impugned, 
nor that of the pilot. I mean, neither 
of them impugned alone, but that it is 
contended that the damage arose from 
a cause for which the master and crew 
were either solely or partly responsible. 
Now, the averment is this ; that the an- 
chor of The Gipsy King was neither 
hoisted on deck nor catted, as proper 
and customary, but hanging over her 
bow, under water. To establish this 
averment, as an effectual defence to this 
action, and to throw the blame in whole 
or in part on the master or his substitute, 
and the crew, three things are requisite : 
first, that the fact be proved; secondly, 
that it was the cause of the collision and 
damage ; and, thirdly, that it was the 
fault of the master, his substitute, or 
crew, at least in part. If there be a fail- 
ure in any one of these particulars, the 
defence must fail also. I regret that I 
had no opportunity of putting to the 
Trinity Masters a specific question as to 
this point; but it was not raised until 
they were gone, and I must say that I 
do not think it of such difficulty as to re- 
quire the expense of a second attend- 
ance. I have stated the main averment 
as regards the anchor; but it may be ex- 
pedient to add, that it is also pleaded that 
The Gipsy King caught the cable of 
The Highlander, bringing the bowsprit 
of The Gipsy King in contact with The 
Highlander’s fore-rigging, causing the 
anchor of The Gipsy King to run into 
The Highlander’s larboard bow. It is 
then pleaded that the anchor was pro- 
perly catted, and was near to, but not in, 
the water, and was so, agreeably to the 
by-laws of the river. In reply, it is de- 
nied that the collision took place by the 
rudder or keel of The Gipsy King 
catching the cable of the Highlander. 
[Dr. Lushington having read the evi- 
dence on these points went on to ob- 
serve|—The first question upon this evi- 
dence is, whether I can safely come to 
the affirmative conclusion that the anchor 
of The Gipsy King was not properly 
catted.. The Trinity Masters certainly 
gave no distinct opinion upon the point, 
e 
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and, therefore, I cannot, and do not im- 
port their authority into the question, 
further than by saying, if it had appeared 
to them manifestly clear, and to have 
been of importance in the cause, it was 
natural to expect it would have been no- 
ticed ; but, however this may be, relying 
upon my own judgment solely, I have, to 
say the least, great doubt-if the proof 
does establish the fact; but I will pre- 
sume it does, and proceed to the next 
question. Was the improperly hanging 
the anchor the cause of the damage, in 
the true legal sense of the term, on the 
supposition that it was improperly hung ¢ 
If The Gipsy King was pursuing her 
proper course, and the anchor from be. 
ing improperly placed, and on that ac- 
count alone, had struck The Highlander 
and occasioned the damage, then the 
collision would, de facto and de jure, 
have been owing to the anchor. But 
that was clearly not the case here. The 
collision must have preceded the pene- 
tration of the anchor. The primary 
cause of the collision was, that The Gip- 
sy King was, either from improper 
steering or towing, brought out of her 

roper course, and into collision with 
The Highlander. Of this opinion were 
the Trinity Masters; and I entirely con- 
cur with them.~ If, then, this was the 
cause of the collision, of course the col- 
lision was the primary cause of the da- 
mage; and I am of opinion that I can- 
not look further, with a view to ascer- 
tain how much of the damage was occa- 
sioned by the anchor or by any other 
part of the vessel. This would be to in- 
stitute an examination into secondary 
and inferior causes—a novel principle in 
these proceedings, and one that I am not 
inclined, for many reasons, to adopt. It 
was argued that the anchor was the 
cause of the collision, instead of being 
the cause of the damage. But were it 
otherwise—were I to assume that the 
anchor was the principal cause of the 
damage, from being improperly catted, 


is properly done to bring the ship to an. 
chor in the port to which he is conduct- 
ing her. The case of The Agricola, (2 
W. Rob. 11,) though not directly in 
point, in some degree illustrates the 
principle. There, the Trinity Masters 
expressed their opinion that it was the 
exclusive duty ofthe pilot to decide up- 
on the proper time and manner in which 
the anchor should be dropped. So, I 
think, it is part of his duty to see that 
the anchor is properly catted for drop- 
ping; and it is more especially so in this 
case, because the rules and regulations 
of the river, for the navigation of which 
he is a pilot, particularly direct what is 
to be done, as regards having the an- 
chor ready to drop; and surely he must 
be considered as cognizant of, and bound 
to execute the rules prescribed by the 
authority under which he was acting. 
For the reasons I have stated, I am of 
opinion that this collision was occasioned 
by the fault or default of the pilot alone ; 
that The Gipsy King was bound to 
employ such licensed pilot, and, there- 
fore, the damage being occasioned by 
the acts of a person not selected by 
themselves, but compulsorily employed, 
they are exempt from all liability as to 
the damage. I give no costs. I do not 
believe that in any of the cases circum- 
stanced like this, I have done so. I did 
not either in The Agricola or The Fame, 
(2 W. Rob. 164.) I think that there are 
strong reasons why the costs should ge- 
nerally follow the decree: but in the 
case of a vessel claiming’exemption from 
liability for the damage done to another 
in consequence of there being a pilot on 
board who is solely in fault, which can- 
not be known to the other vessel, those 
reasons do not apply, and I shall, in 
these cases, make no order as to costs. 
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Rule 61. Non-enumerated motions 
shall hereafter be brought to hearing on 
| Friday of each week at Chambers, at 10 


can I come to the conclusion that the 
improper hanging of the anchor was 
even, in fact, to be attributed to the 
crew ¢ I entertain a contrary opinion. I o’clock, A. M., ona notice of four days. 
conceive it is the proper business of the| Ordered, That the above rule be sub- 
pilot to superintend the hanging of the stituted in the place of Rule 61 of this 
anchor, and to take care that every thing Court, which is hereby abolished. 











